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GEORGE L. JOHNSON rs. B. E. SEDBERRY and others. 


Where two or more plaintiffs had, prior to the adoption of the new Con- 
stitution and the Code of Civil Procedure, obtained judgments at the 
same term of the County Court of a County, and then after such Con- 
stitution and Code had been adopted, transferred them to the docket 
of the Superior Court, at different times, but all within six months as 
required by the sections 400 and 403 of the C. C. P., and had then 
issued executions on them at different times, but all came to the 
Sheriff's hands before the sale of the defendant's land ; it was held that 
under Art, 4, Sec. 25, of the Constitution, which ordains that ‘‘actions 
at law, and suits in Equity, pending when this Constitution shall go 
into effect, shall be transferred to the Courts having jurisdiction 
thereof, without prejudice by reason of the change,” the proceeds of 
the sale under the executions shall be applied pro rata to all of them. 


The case of Norword v. Thorp, 64 N. C. Rep. 682, cited and approved. 


RETURN of the Sheriff of Cumberland County, asking in- 
structions from the Court as to the application of a sum of 
money raised by virtue of sundry executions in his hands, 
brought before Buxton, J., at Spring Term, 1870, of the 
Superior Court of CUMBERLAND County. 

It appeared that the money was raised out of the land of 
the same defendant, one T. J. Johnson, under executions in 
favor of the present plaintiff and the present defendants, B. 
E. Sedberry and Barrett, Stephens & Oo. These parties 











IN THE SUPREME COURT. 





JOHNSON v. LEDBERRY AND OTHERS. 





had all obtained judgments against the said T. J. Johnson 
at the December Term, 1867, of the County Court of Cum- 
berland. ‘ The judgments all remained unsatisfied until after 
the adoption of the Code of Civil Procedure, when those of 
the present defendants were docketed in the Superior Court 
on the 22nd January, 1869, and that of the present plaintiff 
on the 29th day of the same month. Executions in favor of 
Ledberry and Barrett, Stephens & Co., were issued on their 
judgments the 13th April, 1870, and in favor of George L. 
Johnson, on the 20th day of the same month, all returnable 
to the same Term of the Court. Sedberry and Barrett, 
Stephens & Co., claimed the whole proceeds of the sale, 
upon the ground that their judgments were first docketed in 
the Superior Court, while G. L. Johnson contended that he 
was entitled to participate with them because all the judg- 
ments had been obtained at the same December Term, 1867, 
of the County Court of Cumberland, and were then all trans- 
JSerred under the law to the Superior Court docket, and not 
merely docketed as contended for by the other parties. 

Upon consideration and comparison of Sec. 403, of the C. 
O. P., with the rules of practice adopted by the Supreme 
Court, (see 19 and 21 Rules, published in 63 N. C. Rep. 
669,) his Honor came to the conclusion that no lien had been 
acquired by any of the executions previous to the ratification 
of the O. O. P., and that the priority of the-executions would 
have to be regulated by the dates of their being docketed in 
the Superior Court, decided that the Sheriff ought to apply 
the proceeds of the sale in his hands to the executions of 
Sedberry and Barrett, Stephens & Co., to the exclusion of 
that of G. L. Johnson. From this order, G. L. Johnson ap- 
pealed to the Supreme Court. 

At the June Term, 1870, of the Supreme Court, the fol- 
lowing opinion of the Court was filed by Rodman, J. 

“ The sections of the Code, cited by Mr. Hinsdale, give a 
priority of lien to the judgments that were first docketed, 











































ee —™ 





ee ee e-— CO 


JANUARY TERM, 1871. 3 





JOHNSON ». LEDBERRY AND OTHERS. 





and the fund must be decided accordingly. There is no 
error.” 

At the present Term of the Court a petition to re-hear 
the judgment rendered at the last Term was filed, and was 
argued by 


W. McL. McKay, for the plaintiff. 
Hinsdale, for the defendant. 


PEARSON, ©. J. At the last term, Mr. McKay put the 
case upon the ground that the judgments in the County 
Court had a lien on the land. We thought the position 
untenable. A short opinion was filed, and the order made, 
without any special reference to the fact that the judgment 
had been rendered in the County Court under the old system. 
The purpose of the petition to rehear, is to present the point 
that there is a distinction between judgments rendered un- 
der the old system, and judgments rendered under theO. O.P. 

The position now taken by Mr. McKay is this: By the 
Constitution, Art. 4, Sec. 25, it is ordained, “ Actions at 
law, and suits in equity, pending when this Constitution 
shall go into effect, shall be transferred to the Courts having 
jurisdiction thereof, without prejudice by reason of the 
change.” The three judgments being rendered at the same 
term of the County Court, stood in that Court upon an 
equal footing, and no one of the plaintiffs could have gained 
priority by having his execution issued before the others, 
for all the executions would have related to the teste, and 
stood on equal footing; and if, by reason of the transfer, 
one plaintiff can, because of having his judgment actually 
transferred and put on the docket in this new Oourt a few 
days before the others, gain priority, notwithstanding the 
other judgments are transferred and put on the docket 
within the time allowed by law, to-wit: six months, (Secs. 
400, 403, C. C. P.,) the latter would, without laches on their 
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part, be prejudiced by the change of the Court system, con- 
trary to the meaning of the Constitution. 

This is a strong position, and upon consideration we have 
come to the conclusion it is well taken. Under the old 
system neither party was exposed to the chance of a foot- 
race, as it was termed on the argument, as to who should 
have his execution issued first; and if, under the new sys- 
tem, he is exposed to the chances of a race as to who should 
have his judgment transferred first, although the judg- 
ments were all transferred within the time allowed by law, 
the change of system would be attended by this prejudice, 
and yet no laches can be attributed to any of the plaintiffs. 
The only way to avoid this result is, to hold that judgments 
standing on the same footing in the County Courts, remain 
on the same footing in the new Superior Court, provided all 
are transferred within time, and are followed up by execu- 
tions taken out and put in the hands of the sheriff before a 
sale under an execution issued before upon one or more of 
such judgments—which is our case. The maxim, “leges 
vigilantibus non dormientibus subvenient,” at the common 
law, was not intended to encourage an indecent rush, or 
foot-race, to see who can, by adroitness, manage to be first 
in point of time; but was intended to secure reasonable 
diligence, and prevent laches; so when a plaintiff is within 
time, he is not to be prejudiced by the fact that some other 
had been a little quicker in his motions. Upon this princi- 
ple is based the rule that all judgments rendered at the 
same term relate to the first day of the term, and stand on 
equal footing. Norwood vs. Sharp, 64, N. C., 680. 

It is true, the Code of Civil Procedure has, to some ex- 
tent, departed from this view of the maxim, “ leges vigilanti- 
bus,” &c., and in many cases gives priority to the plaintiff 
who is the swiftest in his motions; but the Court is not 
authorized to extend that idea so as to make it apply to 
judgments rendered before the adoption of the Code, in the 
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face of a constitutional provision for making the transfer 
without prejudice. Indeed, the operation of the new rule 
seems to work so badly in respect to several matters, in 
cases where judgments are taken under the O. O. P., as to re- 
sult in positive mischief, and a temptation to unfair dealing. 
The Justices of this Court consider they have power ‘to 
apply the remedy by prescribing rules of practice and pro- 
cedure in the Superior Courts. Sec. 394. 

One instance is this: Judgments docketed in a county, 
other than that in which they are rendered, have a 
lien from the time the transcript is delivered to the clerk. 
Suppose, during the term a judgment is rendered—say in 
Person county, on Tuesday, the plaintiff takes a transcript 
and hastens to the county of Granville and has it docketed, 
another judgment is rendered on Thursday. In Person 
both judgments relate to the first day of the term, but the 
judgment docketed in Granville by the plaintiff who has 
made hot haste, has priority as to the lands in Granville. 
The remedy for this mischief is an order that the clerk shall 
not make out transcripts of judgments to be docketed in 
another county until after the expiration of the term, and a 
provision that all judgments in one county at the same term, 
and sent to another county to be docketed, shall be equal 
in respect to lien, provided they be docketed in reasonable 
time, say twenty days after the end of the term. 

Another instance is this: Several writs of summons are 
returned before a Justice of the Peace on the same day; it 
depends upon the Justice which case he will take up first; 
and should he take up one, he may hold it under considera- 
tion and give judgment in another. The plaintiff takes a 
transcript and in hot haste has it docketed, and thereby 
acquires a preferable lien. Here a door is left wide open 
for fraud—the Justice is led into temptation—to say nothing 
of the indecent rush to get the first judgment. Clerks are 
relieved from temptation by the ruling, that judgments are 
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presumed to be docketed the moment a transcript is handed 
to him. ‘There is nosuch relief for a Justice of the Peace. 
The man in whose favor he renders the first judgment makes 
out a transcript, hurries off to the clerk, and gets the first 
lien. 

‘The remedy for this mischief will be a rule, that all judg- 
ments rendered by a Justice of the Peace upon writs of 
‘summons returnable on the same day, shall, when docketed, 
stand on the same footing in respect to lien, provided such 
judgment be docketed within reasonable time, say twenty 
days. These rules and provisions will be in accord with our 
decision, that judgments rendered at the same term of a 
County Court, if transferred to the Superior Court in reason- 
able time, which the CO. C. P. fixes at six months, stand on the 
same footing, provided execution be sued out before a sale 
on any one of them. 

The only difficulty which stood in the way of the conclu- 
sion to which we have arrived, is the fact that the words of 
the Constitution are: “Actions at law and suits in equity 
pending when this Constitution shall go into effect, shall be 
transferred without prejudice,” &c. Are these words broad 
enough to include judgments rendered before? We think 
the words are broad enough. In ordinary acceptation, an 
action pending means a case going on before judgment ; but 
after judgment, until it becomes dormant, the action is still 
pending until the judgment be satisfied, for it is still open 
for execution, which issues upon a presumed motion to that 
effect ; hence the teste of an execution is the first day ot the 
preceding term, at which time it is presumed to be moved 
for; and the judgment is still open for motions to vacate, 
and the like. So, in contemplation of law, the action is 
pending until the plaintiff has the fruits of his recovery, or 
suffers it to become dormant. If this be not so, the Consti- 
tution will furnish a striking instance of “ casus omissus,” 
for there was surely as much occasion for the transfer of un- 
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satisfied judgments to the new Courts, as for the transfer of 
actions in which there had been no trial, there is a like 
reason, and in construing an instrument, which is not sup- 
posed to descend to minute particulars and distinctions, the 
rule is to adopt a liberal construction in aid of all remedial 
provisions. 

The Court is sustained in this construction by the action 
of the General Assembly. Sec. 403 ot the 0. O. P., provides : 
“ Existing judgments and decrees not dormant, may in like 
manner be entered,” &c. This is a legislative construction 
by which the Constitution is taken to provide for the trans- 
fer of judgments to the execution docket, as well as for the 
transfer of actions not tried, to the trial docket, in such a 
manner as not to prejudice the rights of the parties by 
reason of a change in the judicial system. 

Having concluded that the judgments transferred under 
the provision of the Constitution and the O. ©. P., acquired 
lien, and stand on the same footing in that respect, we are 
at a loss to see any ground upon which judgment No. 1 can 
claim priority, from the fact that a fi. fa. had been issued 
before, for fi. fas. upon the three judgments were in the hands 
of the sheriff at the time of the sale, and under the new 
order of things the lien has no reference to the teste of the 
ji. fas. 

The former order will he reversed, and the fund be divided 
rateably. 
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BENJAMIN AYCOCK to use of B. M. ISLER vs. J. M. F. HAR- 
RISON and others. 


Where there is a judgment, and a fi. fa. or vend. expo. issues during the 
life of the defendant, the Sheriff may proceed to sell, although the 
defendant dies before the sale ; and so he may, when the fi. fa. or vend. 
expo. issues after the death, if tested before. But if the Sheriff, for any 
cause, return the process without a sale, no alias can issue tested after 
the death of the defendant without a sci. fa. against his heirs. 

The cases of Wingate v. Gibson, 1 Murph. 492, and Samuel v. Zachary, 4 
Ire. 377, cited and approved. 

The present case, when before the Court at January Term, 1869, and 
reported in 63 N. C. Rep. 145, referred to and explained. 


This was a motion to set aside an execution made before 
his Honor, Clarke, J., at the last Term of the Superior 
Court of WAYNE County. 

The material facts were, that at the August Term, 1861, 
of the County Court of Wayne County, the plaintiff obtained 
a judgment against the defendants. Successive executions 
were duly issued thereupon, and previously to May Term, 
1866, a levy had been made upon the lands of the defendant 
J. M. F. Harrison, who resided in the County of Oraven. 
This defendant died in November, 1864, leaving a last will 
and testament, which was proved by John D. Flanner, who 
duly qualified thereto as executor. From May Term, 1866, 
a vend. expo. was issued, and at the August Term thereafter, 
it was returned “no sale on account of the stay law.” After 
the adoption of the new Constitution and the Code of Civil 
Procedure, the judgment was transferred to and docketed in 
the Superior Court of Wayne County, and on the 27th June, 
1870, an alias vend. expo. was issued from that Court to the 
Sheriff of Craven County, commanding him to sell the lands 
of the said J. M. F. Harrison, so previously levied on, which 
the Sheriff advertised for sale. 

The motion to set aside the execution was made by the 
executor, J. D. Flanner, and his Honor having sustained it 
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and ordered the execution to be set aside, the plaintiff ap- 
pealed to the Supreme Court. 


Manly & Haughton, for the plaintiff. 
No counsel, for the defendants. 


READE, J. A fi. fa. issued atter the death of the plain- 
tiff, and when he had no representative in Court, must be 
set aside as having been erroneously issued. Wingate v. 
Gibson, 1 Murph. 492. 

So, a ven. ex. to sell land, tested after the defendant’s. 
death without a sci. fa. against the heirs, is null and void. 
Samuel v. Zachary, 4 Ire. 377. 

Where there is a judgment, and a fi. fa. or ven. ex. issues 
during the life of the defendant, the Sheriff may proceed to 
sell, although the defendant die before the sale. And so he 
may, when the fi. fa. or ven. ex. issues after the death but is 
tested before. But if the Sheriff, for any cause, return the 
process without a sale, no alias can issue tested after the 
death of the defendant without a sci. fa. against the heir. | 

The reason is, that when the process issues or is tested 
before the defendant’s death, the ministerial officer can take 
no notice of his death but must obey the process, which being 
tested before the death binds the land. 

But when the Sheriff returns the process without a sale 
an alias cannot issue, without the supposed or actual adjudi- 
cation of the Court, and if an alias issue it will be supposed 
that the Court ordered it in ignorance of the fact of the 
death, and it will be set aside on motion, unless the heir or 
other person interested be made a party. The reason for 
which is, that the heir or other person in interest ought to 
have an opportunity to show any defense which he may 
have—as that he had a debt against his ancestor of equal 
dignity with the creditors, or that he has paid other liens of 
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prior teste, or that the widow is entitled to dower and the 
like. Samuel v. Zachary, supra. 

These principles are decisive of this case: Judgment was 
obtained in 1861. The defendant, J. M. F. Harrison, died 
in 1864. And in 1866, the execution issued and bore teste. 
It is to be taken that the Court ordered its issue in mistake 
of the fact of the defendant’s death, and when that fact came 
to the knowledge of the Oourt it was proper to set it aside 
and to refuse any other process until the party in interest 
was brought in. 

When this case was before this Court heretofore (63 N. 
©. R. 145,) it did not appear to the Court that the defendant 
was dead. 

There is no error. This will be certified. 


PER OvURIAM. 








Doe ex dem. JOHN D. WILLIAMS and others v. JOHN T. COUNCIL. 


The Supreme Court cannot determine between conflicting records of a 
Superior Court, nor will it pass on an opinion of a Judge, which pro- 
ceeds upon a state of facts different from that agreed to by the parties, 
and different from that certified as of record to this Court. 

It is the privilege of an appellant to make up his case, and it is his duty 
to do it, so as intelligibly to exhibit the error in the judgment, of 
which he complains ; and the rules of practice give him all the neces- 
sary power to doso. Ordinarily, if he fail to do so, the only cource 
open to the Supreme Court is to confirm the judgment below, not 
because it is thought to be right, but because it cannot be seen to be 
wrong. 


This was an action of ejectment commenced before the 
adoption of the Code of Civil Procedure, submitted to His 
Honor, Buzton, J., at the Spring Term, 1870, of MoorE 
Superior Court, upon a case agreed. The fact upon 
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which the case was considered in the Supreme Court will 
be found to be sufficiently stated in the opinion filed. 

In the Court below the Judge decided in favor of the les- 
sor of the plaintiff. And the defendant appealed. 


Manning and B. Fuller, for the plaintiff. 
N. McKay, Phillips & Merrimon, for defendant. 


RopMAN, J. It is impossible to giveany judgment in 
this case, except on a mere con!ecture between the accuracy 
of inconsistent statements, each of which by itself would be 
conclusive. 

The whole dispute seems to turn upon the date of the 
commencement of the present action. Two writings, pro- 
fessing to be records in the present action, are certified to 
this Court; both contain the declaration of the plaintiff; 
the plea of the defendant; the case agreed, and the opin- 
ion of the Judge below. In one, the date of the issuing of 
the declaration is stated to be 29th December, 1857. In 
the other, the 14th January, 1858—the case agreed says, 
the present case is the same that is reported in 4 Jones and 
in 8 Jones. One of the certified copies of the case agreed, 
states that the present action was commenced on the third, 
the other on the thirteenth of July, 1853. The opinion of 
the Judge states, (contrary to the case agreed,) that the 
cases reported in 4 Jones, and in 8 Jones, were different 
actions: the first of which was commenced 30th July, 1853, 
and the latter on the 29th December, 1857. 

He further? says, that in the first suit there was a final 
judgment, in obedience to the opinion of this Oourt, at De- 
cember Term, 1856, of Moore Superior Oourt; and that 
the present action, although commenced on the same day 
with that, is a difierent suit from that, as well as from that 
in 8 Jones. The Judge may have obtained this informa- 
tion from the records of his Court; but it is contradicted 
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by both the mutually contradicting records sent to us, and 
we do not know upon what ground His Honor substituted 
the result of his own search among the records, for the 
statement of facts agreed on by the parties, self-con- 
tradictory as that was. We do not feel justified in deciding 
a case where we must necessarily proceed upon a mere cal- 
culation of probabilities,as to a matter of fact, which, we 
must presume, can be so easily made certain. We cannot 
determine between conflicting records of a Superior Court. 
We cannot pass on an opinion of a Judge which proceeds 
upon a state of facts different from that agreed to by the 
parties, and different from that certified as of record to us. 
It is the privilege of an appellant to make up his case; it 
is his duty to do it, so as intelligibly to exhibit the error 
which he complains of in the jndgment: and the rules of 
practice give him all necessary power to do so. Ordinarily, 
if he fails to do so, the only course open to this Court, is to 
confirm the judgment below—not because we think it right, 
but because we cannot see it is wrong. 

If we were at liberty to consider the case upon the facts 
as assumed by His Honor, the Judge below, we should 
probably decide the case as he has done, and for the reasons 
given, and the authority cited by him. But if the date of 
the commencement of the present action be taken from either 
of the two inconsistent records sent up with his opinion, it 
would make a material difference. 

Either party is at liberty, at any time before the expira- 
tion of the second week of the next term of this Oourt, to 
move for a certiorari to bring up a more perfect record. 

If no such motion be made, the judgment below will be 
affirmed. 
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NATHANIEL BOYDEN vo. THE PRESIDENT AND DIRECTORS 
OF THE BANK OF CAPE FEAR. 


The ordinary relation subsisting at common law between a bank and its 
customers on a general deposit account is simply that of debtor and 
creditor. A deposit by a customer, in the absence of any special 
agreement to the contrary, creates a debt, and the payment by the 
bank of the customer’s checks, discharges such debt pro. tanto. The 
bank or the customer may at any time discontinue their dealings, and 
the balance of the account between them can be easily ascertained by 

) a simple calculation. 

The general rule in adjusting a running account between a bank and its 

customer is ‘‘the first money paid in, is the first money paid out.” 

4 The first item on the debit side is discharged or reduced by the first 

item on the credit side. But this rule is not strictly applicable toa 
case where the account commenced before the late civil war, and was 
continued during it, as that part of the account which was in Confed- 
erate currency is not to be governed by the principles of the common 
law, but by the ordinance of the 18th Oct., 1865, and the Acts of 1866, 
Chs. 38 and 39. The account must be divided, and the amount due 
Oct. 1st, 1861, must be estimated in par funds. To give full effect to 
the payments of the bank, and allow to the plaintiff, the proper value 
of his deposits, each payment ought to be deducted from the next pre- 
ceding deposit or deposits, and when the deposits are in excess of the 
payments, a balance ought to be struck, and the value of such excess 
ought to be ascertained according to the scale, and form a part of the 
general balance due the plaintiff. In this way the nominal amount of 
the payments will be deducted from the nominal amount of the pre- 
ceding deposits. The value of the excess of the various deposits at the 
time they were made with the premium added, will constitute the true 
balance in the Confederate currency transactions ; and this sum added 
to the amount of the par funds due Oct. 1st, 1861, will constitute the 
amount due the plaintiff at the time of the demand made. 

Where a bank, during the late civil war, adopted a new usage and cus- 
tom with its customers, with regard to their deposits in Confederate 
| currency, proof of it cannot be admitted to affect one who had been a 

regular customer before the war, and continued such during the war, 
unless it be shown that he had notice of the change in the ordinary 
usage and custom of the bank as to general deposits. 

The fact that a regular customer sometimes made special deposits of 
bank bills with a bank, has no tendency to show that he had notice of 
a change in the ordinary usage and custom of the bank as to general 
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deposits, for a special deposit constitutes a contract essentially differ- 
ent from that which arises by implication of law from a general 
deposit. 

A special deposit isa naked bailment, and on demand of the bailor, 
restitution must be made of the thing deposited. And as the bank ac- 
quires no property in the thing deposited, and derives no benefit 
therefrom, it is bound only to keep the deposit with the same care that 
it keeps its own property of a like description. 

The case of Brown v. Foust, 64 N. C. Rep. 672, cited and approved. 


This was a civil action brought by the plaintiff to recover 
from the defendant the balance of a general deposit account 
kept between him and the branch bank of the defendant at 
Salisbury. 

On the trial at the last Term of the Superior Court of the 
County of Rowan, before his Honor, Henry, J., it appeared 
that the plaintiff, in March, 1864, carried a notice, published 
by the defendant in the “ Oarolina Watchman,” for all its 
depositors to withdraw their deposits by a certain time, ex- 
hibited it to the Cashier, and demanded of him his deposit 
as it appeared on the bank book of the plaintiff, kept by an 
officer of the bank, and offered to check for the same. The 
Cashier offered to pay the plaintiff in Confederate money, 
and refused to pay in any other. The plaintiff offered to 
take payment in specie or bills of the defendant, which was 
refused. It was proved that the plaintiff, besides his gen- 
eral deposits of Confederate currency, sometimes made 
special deposits of bank notes in the bank. The defendant 
offered to prove what was the custom and usage of its branch 
at Salisbury, as to the re-payment of deposits made in Con- 
federate currency to depositors, other than the plaintiff, for 
the purpose of showing that the undertaking of the deten- 
dant in regard to deposits of that character, was not that of 
a debtor to the depositor, but only as a bailee, and the fact 
of the plaintiff having sometimes made special deposits in 
bank notes was relied on for the same purpose. His Honor 
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refused to admit the testimony in the absence of proof, that 
such usage and custom was known to the plaintiff. 

The plaintiff offered in evidence, his bank book, kept by 
an officer of the bank, the debits and credits of which were 
admitted to be correct, and the general balance and final 
balance corresponded with the entries on the books of the 
bank, except as to the form of making the entries. The de- 
fendant offered to put in evidence the books of its branch at 
Salisbury, but it was objected to by the plaintiff and ex- 
cluded by the Court. 

The counsel for the defendant asked his Honor to charge 
the jury, that the charges in the debit side of the account 
current offered by the plaintiff, had to be appropriated in the 
discharge of the first items in the credit side of the account, 
continuing the appropriation or application in that way 
seriatim, until the debit side of the account was exhausted, 
then find the balance over the credits of which the balance 
consisted, and that the scale would be applicable to the last 
balance struck; to this his Honor replied that the plaintiff 
was entitled to receive back in good money, the value of any 
deposit made by him, and which might be still due and 
owing, as announced by the defendant himself, from time to 
time, by striking the balance on plaintiff's book, with pre- 
mium added. 

It was in evidence, that there was no Confederate money 
issued until Sept., 1861, and none deposited before 1st 
Oct., 1861 

There was a verdict for plaintiff for $———, and interest on 
$—— as principal money, and from the judgment rendered — 
thereon, the defendant appealed ; and there was an appeal 
also by the plaintiff. 


Bailey, for the plaintiff. 
Blackmer & McCorkle and Wilson, for the defendant. 
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Dick, J. There was an ordinary deposit account running 
between the plaintiff and defendant before and during the 
war, and this action was brought to adjust the matter, and 
recover the net balance due him. ; 

If the mutual dealings between the parties had been in par 
funds,there would have been no difficulty in ascertaining the 
proper balances, as the books of the Bank and the Bank 
book of the plaintiff correspond in items and amounts. 

The ordinary relation subsisting at common law between 
a bank and its customers, on a general deposit account, is 
simply, that of debtor and creditor. Grant on Banking, 2 

The deposits are regarded as loans without interest to 
the bank, and the money goes into the general fund, and is 
used by the Bank for its own benefit in its usual financial 
operations. As a compensation for such benefit, there is 
an implied obligation on the part of the Bank to honor and 
pay on presentation the checks and drafts of the customer 
until his deposits are exhausted; and also, repay on the 
demand of the depositor, any balance which may be due on 
the settlement of the deposit account. The deposit, in the 
absence of any special argument to the contrary, creates a 
debt, and the payment of the checks of the customer dis- 
charges such debt pro tanta. The bank or the customer 
may at any time discontinue their dealings, and the balance 
of the account between them can be easily ascertained by a 
simple calculation. 

In our case different principles are nedeels which com- 
plicate the matter, as par funds and depreciated currency, of 
ranging values, entered into the transactions of the parties. 

It was in evidence, that previous to the 1st of October, 
1861, there were no deposits of Confederate currency, and 
the balance then due the plaintiff was in par funds. Subse- 
quent to that date, the dealings between the parties were 
in Confederate treasury notes, which soon commenced to 
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depreciate in value, and that fact was fully known and acted 
upon by both parties. 

These transactions in depreciated currency are, therefore, 
to be settled according to the Ordinance of the 18th of Octo- 
ber, 1865, and the Acts of 1866, ch. 38 and 39, as construed 
by several decisions of this Court. These deposits were in 
Oonfederate currency, and the plaintiffis entitled to their 
value at the time of deposit, to be ascertained by the scale. 
Acts of 1867, ch. 44. The payment of the checks and 
drafts of the plaintiff discharged, pro tanto, the debts created 
by his deposits. Brown v. Foust 64th N. O., 672. 

When the final balance was struck in March, 1864, the 
defendant was not authorized by law to pay the balance due 
“in notes of like character and amount as those received ;” 
but its implied contract was to pay funds equivalent in value 
to the funds deposited. Marine Bank v. Chandler, 27 Til. 
525 ; Story on Bailments 66, 28 Ill., 90, 360-463. Marine 
Bank v. Fulton Bank; 2 Wallace 252. 

The general rule in adjusting a running account between 
a bank and its customers, is, “the first money paid in, is the 
first money paid out.” The first item on the debit side is 
discharged or reduced by the first item on the credit side. 
This rule is not strictly applicable to this case, as that part 
of the account which was in Confederate currency is not to 
be governed by the principles of the common law, but is 
regulated by the legislation above referred to, which was en- 
acted to meet such cases. The account must be divided, and 
the amount due October 1st, 1861, must be estimated in par 
funds. To give full effect to the payments of the defendant, 
and allow to the plaintiff the proper value of his deposits, 
each payment ought to be deducted from the next preceding 
deposit, or deposits, and when the deposits are in excess of 
the payments, then a balance ought to be struck, and the 
value of such excess ought to be ascertained according to 
the scale, and form a part of the general balance due the 
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plaintiff. In this way the nominal amount of the payments 
will be deducted from the nominal amount of the preceding 
deposits, and this process can be continued until all the pay- 
ments are allowed as credits. The value of the excess of 
the{various deposits at the time they were made, with the 
premium added, will constitute the true balance of the Con- 
federate currency transactions; and this sum added to the 
amount of the par funds due October 1st, 1861, will consti- 
tute the amount due the plaintiff at the time of the demand 
made in March, 1864. 

The defendant cannot justly complain of this arrangement, 
for the currency was rapidly depreciating, and his payments 
are taken out of previous deposits, which were of higher 
value. The plaintiff ought to be satisfied as the payments 
were made at his request, and accepted in Confederate cur- 
rency. 

The rules established by the Ordinance and Acts referred 
to, were not intended for executed contracts and completed 
transactions, but are only applicable to executory contracts 
and business matters entered into during the war, which a 
party seeks to adjust and enforce by an action at law. 

His Honor properly excluded the evidence offered by the 
defendant to “ prove” what was the “ usage and custom of 
the bank at Salisbury, as to the re-payment of deposits to 
depositors, other than the plaintiff, made in Confederate cur- 
rency, for the purpose of showing that the undertaking of 
defendant in regard to deposits of that character, was not 
that of debtor and creditor, but only as bailee.” 

The dealings between the defendant and plaintiff had been 
as debtor and creditor under rules and usages well estab- 
lished in law, and any arbitrary change in such rules and 
usages made by the defendant cannot injuriously affect the 
rights and interests of the plaintiff without bringing home to 

him positive notice of the change. Until he had been suffi- 
ciently notified to the contrary, he had the right to expect 
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the ordinary course of dealing to be continued. Moss on 
Banking, 384. 

The fact that the plaintiff made special deposits of bank 
bills with the defendant has no tendency in showing that the 
plaintiff had notice of a change in the ordinary usage and 
custom of the bank as to general deposits. The receiving of 
special deposits falls within the general scope of the banking 
business, and constitutes a contract essentially different from 
that which arises by implication of law: from a general de- 
posit. A special deposit is a naked bailment, and on demand 
of the bailor, restitution must be made of the specific thing 
deposited. As the bank acquires no property in the thing 
thus deposited, and derives no benefit therefrom, it is bound 
only to keep the deposit with the same care that it keeps 
its own property of a like description. 

The plaintiff may have had some particular object in view, 
in making a special deposit in bank bills, and in so doing he 
followed the ordinary and well known rules and usages of 
banks. .y . 

The plaintiff knew that Confederate notes were continually 
depreciating, and it is not reasonable to suppose that he 
would have allowed the bank to use his funds, and afterwards 
pay him back the nominal amount in a currency which had 
greatly depreciated. This refusal, in March, 1864, to receive 
said currency, clearly shows that he had no notice of the 
new usage and custom which the bank alleges it had estab- 
lished with its customers at Salisbury. No such usage and 
custom was established by the Parent bank at Wilmington, 
in its immediate dealings, or there would have been no ne- 
cessity for the notice which was published March 2nd, 1864, 
and which is filed as exhibit A, in this case. 

The demand made by the plaintiff in March, 1864, was 
sufficient to entitle him to bring this action and recover the 
balance due him at that date, with interest. 

As the instructions of his Honor were not in accordance 




















IN THE SUPREME COURT. 





LUTE AND OTHERS v. REILLY. 





with the rules established for the adjustment and settlement 
of transactions in Confederate money during the war, there 
must be a ventre de novo, and the plaintiff is entitled to costs. 


PER CURIAM. Judgment reversed. 








C. E. LUTE and others ». JOHN REILLY, Sheriff. 


When the owner of land does not petition for a homestead, it is the duty 
of the Sheriff, or other officer who has an execution against him, to 
have it laid off under the Act of 1868-9, ch. 137, at the expense of the 
creditor, and if he refuse to pay or tender the fees of the officer, he 
will, by virtue of the Code of Civil Procedure, Sec. 555, be justified in 
refusing to execute the process. 


This was a motion made at the Fall Term, 1869, of Cum- 
BERLAND Superior Court, tq amerce the sheriff of that 
county for failing to execute process, and for making an in- 
sufficient return to a writ of fi. fa. against one John W. Mat- 
thews. It was continued until the Spring Term, 1870, 
when coming on to be heard before his Honor Buzton, J., 
it appeared that at the time when the process was placed in 
the hands of the sheriff, the plaintiffs paid him sixty cents, 
and he afterward made the following return : “ Defendant 
does not petition for homestead, and the-plaintiffs refuse to 
pay homestead fees. No action, the necessary fees not paid. 
(Signed) John Reilly, Sheriff.” 

His Honor being of opinion that the sheriff was not bound 
to execute the process, unless his fees were paid for laying 
off the homestead, and that his return on the process was 
not insufficient, refused the motion to amerce. From this 
order the plaintiff appealed. 


Hinsdale, for plaintiffs. 
J. C. McRae, for defendant. 





























JANUARY TERM, 1871. 





LUTE AND OTHERS v. REILLY. 





Sett.E, J. This was a motion to amerce the sheriff for 
failing to execute process, and for making an insufficient 
return. 

The case states that a fi. fa. for costs, duly issued and came 
into the sheriffs hands in full time. At the time the pro- 
cess was placed in the sheriff's hands, a fee of sixty cents 
was paid him by the plaintiffs. 

The return of the sheriff is as follows, to-wit: “ Defendant 
does not petition for homestead, and the plaintiffs refuse to 
pay homestead fees. No action, the necessary fees not 
paid.” An officer cannot be required to execute process 
unless his fees be paid or tendered by the person in whose 
interest the service is to be rendered. O. O. P., Sec. 555. 

If the homestead is laid off at the instance of the owner, 
he is liable for the sherifi’s costs; if not so claimed by the 
owner, the fees must be taxed in the bill of costs. Acts 
1868~9, ch. 137, sec. 16. 

Before levying upon any homestead, owned and occupied, 
the sheriff or other officer charged with such levy, shall sum- 
mon three appraisers, whose duty requires them to value and 
lay off the homestead exemption of the owner; and the levy 

can only be made upon the excess of homestead notso laid off. 

If the homestead is laid oft at the instance of the creditor, 
to ascertain it there is an excess, out of which his debt may 
be made, the services are rendered in his interest, within 
the meaning of O. ©. P., Sec. 555. 

And this seems reasonable, for since the law guards the 
homestead with such jealous care that it will not permit the 

debt itself to be collected out of it, surely it was not the 
purpose to allow the costs, which are but a mere incident, 
to exhaust the homestead. 

If it be said that it is a hard measure to make the cred- 
itor pay the costs in such cases, the reply is, ita lex 
scripta est. 

The judgment of the Superior Court is affirmed. 


Per OuRIAM. Judgment affirmed. 
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A. C. OSBORNE +. ELI F. JOHNSTON. 


Where the call of a deed was fora boundary on the north by the land 
of J. R. and J. R., had a tract of land belonging to himself, part of the 
southern boundary of which was north of the land described, and had, 
as tenant in common with another person, another tract, lying also 
north of the land in question, it seems to be erroneous in a Court to 
charge the Jury merely that the call in the deed, which was for the 
land of J. R., meant the land of J. R., lying north of the land in dis- 
pute. 


Where the locus in quo was a peninsula formed by the bend of a river, 
and the question was as to the adverse possession of that land by the 
defendant, and it appeared that he ran a fence partly on his own land 
and partly on that of another person, across the neck of the peninsula, 
so that it excluded the cattle of other persons from ranging upon it, 
except by crossing the river, and opened a gate in his fence for his 
own cattle to get upon it, it was held that the defendant had no adverse 
possession of the land ‘in the peninsula, unless he had made the fence 
across the neck for the avowed and unequivocal purpose of taking pos- 
session of the peninsula, and using it for a pasture as his own land. 


This was a civil action brought by the plaintiff against 
the defendant under the C. C. P., to recover possession of 
the tract of land described in the complaint, tried before 
Mitchell, J., at the last term of the Superior Court for the 
county of ALLEGHANY. 

The facts material to a proper understanding of the case 
were as follows: The land in dispute consisted of about 
forty acres, lying in a peninsula formed by a bend in New 
River. The western side of the land abutted on the river, 
but it extended only a part of the way to the river on the 
east. The plaintiff claimed under a grant from the State, 
dated in the Spring of 1870, and offered evidence tending to 
show that it was vacant at the date of the entry; and the 
defendant claimed under a deed made in 1823 from William 
Reeves to Jesse Reeves, which described the land as “ my 
home place, bounded on the west by New River, on the south 
by the lands of James Wellborn, on the east by the lands of 
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James Toliver, and on the north by Jesse Reeves’ own 
land.” The western, southern and eastern boundaries of 
this land were proved to be as described, but as to the west- 
ern boundary, the proof was that Jesse Reeves owned the 
land lying north of the disputed land next to the river in 
the inner end of the peninsula, which was also north of the 
said land so granted by William to Jesse Reeves; and it 
was further in proof that at the date of the deed there was 
another tract of land called the Jesse Reeves land, but in 
fact owned by him and another as tenants in common, 
which extended a part only of the way along the northern 
boundary of the land granted by William to Jesse Reeves. 
It was admitted that if the deed for this tract of land from 
William to Jesse Reeves called for both of these tracts, or for 
only the first mentioned, it would cover the land in dispute, 
but if it called for the last only, it would not cover the dis- 
puted land. The plaintiff contended that the call of the 
deed from William to Jesse Reeves would be satisfied by 
holding that it should be confined to the last mentioned 
tract of Jesse’Reeves, and asked his Honor so to instruct 
the Jury, but he declined to do so, and told the Jury, “ that 
the call in the deed from William to Jesse Reeves, which 
called for Jesse Reeves’ own land on the north, meant the 
land of Jesse Reeves lying north of the land in dispute.” 
During the progress of the trial a question arose as to 
the occupation of the disputed land by a person under whom 
the defendant claimed, as to which it was testified that he 
had no actual occupation of it, except that his cattle ranged 
upon it. It was also testified that about the year 1837, in 
fencing his fields on the old Reeves tract, he fenced all the 
way across the peninsula above the disputed land, leaving 
a lane into the peninsula, across which he had a gate, 
through which he turned his own cattle into the disputed 
land in the peninsula, and the effect of the fence was to 
exclude from the disputed land the cattle of all other persons 
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except such as could cross the river at certain fords which 
were shallow enough to allow of such ingress. The plaintift 
contended that no such adverse possession had been proved 
as to ripen the title of the defendant under the doctrine of 
possession under the color of title, even if the deed under 
which defendant claimed did cover the land in dispute, and 
requested his Honor so to instruct the Jury, but he refused 
such instruction, and told the Jury that if defendant’s fence 
Tan across the whole peninsula, and he used the land below 
his said fence on the peninsula as a range for his own cattle, 
exclusive of other cattle, although the river around the 
peninsula would, at places, be crossed by cattle, and other 
people’s cattle actually did cross over and intermingle among 
defendant’s cattle, still his possession of the disputed land 
would be such as would ripen a color of title into a good 
title. 

There was a verdict and judgment for the defendant, and 
the plaintiff appealed. 


Folk, for the plaintiff. 
No counsel for the defendant. 


Prarson, ©. J. What are the boundaries of a tract of 
land, is a question of law, to be decided by the Court, in 
putting a construction upon the deed. Where the bound- 
aries are, is a question of fact for the jury. 

By the statement ot the case, it is agreed, that if the 
boundaries of the deed of William to Jesse Reeves be the 
line of a certain tract, owned by Jesse, the deed does not 
include the locus in quo. If the boundary be the line of a 
certain other tract, owned by Jesse, or if the boundary be 
the lines of both of the tracts, then the deed does include 
the locus in quo. As far as we are able to understand the 
case, we incline to the opinion that it was the duty of the 
Judge to have decided this question, and to have instructed 
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the jury, either that the line of the one tract, or of the other, 
or of both, was the boundary of the deed. The effect of his 
decision one way or the other, being agreed on as a matter 
of fact, in reference to the locus in quo; there would have 
been nothing for the jury on that point. It seems to us to 
be error, to leave the jury to grope their way in the dark, 
without any instruction save “that the call in the deed from 
William to Jesse Reeves which called for Jesse Reeves’ own 
land, meant the land of Jesse Reeves lying north of the land 
in dispute.” It would have been more satisfactory, had the 
case been accompanied by a diagram, and copies of the deeds, 
to enable this Court to see that the point was presented. 
Assuming that this part of the case turned upon the ques- 
tion as to whether the boundary was the line of the one tract 
or of the other or both; that certainly was a question of 
law, dependent upon the construction of the deed, which 
from the confused manner of stating the case, is so hard of 
solution, that we should have remanded the case for a sec- 
ond trial. 

The defendant being entitled to a venire de novo on anoth- 
er point, prevents the necessity of remanding it. 

Upon the other point, according to our understanding of 
the facts, we differ with his Honor; although in this parti- 
cular, likewise, the statement is not as clear and satistactory 
as could be desired. It is set out, that Doughton in fencing 
his fields, on the old Reeves tract, ran the fence across the 
neck of a peninsula formed by the bend of the river, and 
thus closed access to the peninsula, except by crossing the 
river, and to avail himself of the peninsula which was thus 
closed, as a pasture for his cattle, Doughton fixed a gate in 
the fence, where it crossed the peninsula. It is also set 
out, that a portion of the peninsula was owned by another 
person; so Doughton’s fence across the neck was partly on 
his own, and on the land of another, and thus closed access 
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to the land of the latter in the peninsula as well as to the 
other part of it, which is the locus in quo. 

If Doughton made the fence across the neck, for the avow- 
ed and unequivocal purpose of taking possession of the 
peninsula, and using it for a pasture as his own land, it may 
be such a possession would ripen the title. 

But if he made the fence for the purpose of “fencing in” 
a field on the old tract lying north of the peninsula, the 
circumstance, that by reason of the river a part of his fence 
had the additional effect of closing the peninsula, except by 
crossing the river, would not constitute such a possession as 
to ripen the title. To have that effect, the possession must 
be adverse, uninterrupted, open, and unequivocal; so as to 
expose the party to an action. This is the teste. Suppose 
a grantee of the state had sued Doughton for making the 
fence across the neck, and thereby taking possession of the 
peninsula, he could in this view of the case have said, “T 
made the fence in order to enclose the field on the old Reeves 
tract and turned my cattle out in the range through that 
part of my fence, and the accident that the river happened 
to run in such a manner as to exclude the cattle of other 
people, no more makes me a trespasser than if I had turned 
my cattle into the range at any other place.” If this view 
of the facts be the true one, he did not expose himself to an 
action. 

The matter ought to have been submitted to the jury with 
this explanation, as to what constitutes such a possession as 
will ripen color of title. It was error simply to say “If 
Doughton’s fence ran across the whole peninsula, and he 
used the land below, as a range for his own cattle exclusive 
of other cattle, &c., his possession would be such as would 
ripen color of title into a good title.” 

There is error. 


Per CURIAM. Venire de novo. 
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SOLOMON ROBERTS and others » THOMAS ROBERTS and others, 


An administrator who procures the sale of the land of his intestate for 
the payment of debts, and has himself appointed commissioner to 
make the sale, is subject to the rule which prohibits a trustee from 
purchasing the land, either personally or by an agent. 

A trustee can purchase at his own sale only when he does so without 
fraud, and with the consent of the cestui que trust at the time, or by his 
subsequent sanction. 

The case of Pitt v. Petway, 12 Ire. 69, cited and approved. 


This was a bill filed prior to the adoption of the new Con- 
stitution and the Code of Civil Procedure, in the Court of 
Equity for the County of CALDWELL, for the purpose of 
having the sale of two tracts of land, sold by the defendant 
Thomas Roberts, as the administrator of his father, William 
Roberts, set aside upon the ground of fraud, and that he 
had, through an agent, purchased at his own sale. The de- 
fendants filed their answers, to which the plaintiffs put in a 
replication, and much testimony was taken on both sides. 
The cause came on for hearing before his Honor, Mitchell, 
J., at the last Term of the Superior Court for Caldwell 
County, when the plaintiffs obtained a decree, from which 
the defendants appealed. 

A sufficient statement of the facts of the case will be found 
in the opinion of the Court. 


Malone, tor the defendants. 
Folk, for the plaintiffs. 


READE, J. We are satisfied that the defendant Thomas 
Roberts, administrator of William Roberts, contrived to have 
the lands of the estate sold by himself, as administrator and 
commissioner, to make the proceeds assets, fraudulently for 
the purpose of buying the lands himself. 

In his petition for the order of sale, he overstated the 
amount of the debts of the estate by nearly double, and he 
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described the lands so as to conceal from the Court their 
value. There was really but $47.13 of debts to be paid, and 
two of the tracts sold for $48. And there was no need to 
sell the home tract, which brought $445, to pay a few dol- 
lars cost of the order of sale. Two witnesses testify that he 
procured the home tract to be bid off for himself, and he has 
been in the enjoyment of the rents and profits ever since the 
sale, except, probably, for one year. The evidence connect- 
ing W. F. Deal, the purchaser, with the fraud of Thomas 
Roberts, is satisfactory. If he had contemplated buying a 
tract of land for his own use, it would probably have been 
the subject of conversation with his family, but it evidently 
took them by surprise ; for, when he went home from the 
sale his wife asked him, who bought the land ? He answered 
that he “ bid it off.” “ What did you do it for?” said she. 
He answered, “‘ Thomas Roberts will take it off my hands.” 
And Thomas Roberts has ever since enjoyed the rents and 
profits. We cannot suppose that Deal bought it as an in- 
vestment, for it sold for more than its worth. And it does 
not appear that he had any other inducement to buy, as, 
“to keep off bad neighbors.” Whereas it does appear that 
Thomas Roberts had such inducement. 

The authorities cited in the brief of plaintiff’s counsel, 
fully establish the doctrine, that a trustee cannot buy at his 
own sale, either by himself, or by another. Indeed it is 
common learning. There are some qualifications of the 
general rule as, where he does so without fraud and with the 
consent of the cestui que trust, or their subsequent sanction. 
Pitt v. Petway, 12 Ire. 69. There is nothing in this case to 
take it out of the general rule. And, therefore, the plain- 
tiffs have the right to treat the sale as a nullity, and to have 
a re-sale. 

There is no error in the interlocutory order. Let this be 
certified. 


Per Curiam. Decree affirmed. 
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THOMAS H. FOSTER *. NICHOLAS W. WOODFIN and others, 


Whenever, by any accident, there has been an omission by the proper 
officer to record any proceeding of a Court of record, the Court has 
the power, and it is its duty on the application of any person interest- 
ed, to have such proceeding recorded as of its proper date ; and such 
amendment should be made, even though the rights of third persons 
may be affected thereby. 

An amendment supplying an omission in the record of a Court differs 
materially from one made for the purpose of - putting into a process, 
pleading or return, something which was not in it originally ; as an 
amendment for that purpose will not be allowed to the injury of third 
persons. 

Upon a motion to amend a record of a Court, it is not regular or con- 
venient, collaterally to consider what the effect of the amendment will 
be, or whether the Court had the right to do what it is alleged that it 
did. These questions must be decided in some proceeding directly for 

that purpose. 

A motion to amend the records of the County Courts which existed prior 
to the adoption of the present Constitution and the Code of Civil Pro- 
cedure, in any matter relating to the appointment of an administrator, 
or qualification of an executor must now be made to the Judge of Pro- 
bate, and not to the Superior Court of the County. 


The case of Phillipse v. Higdon, Bus. Rep. 380, cited and approved. 


This was a motion to amend the record of the County 
Court of BUNCOMBE, at its January Term, 1860, made be- 
fore Henry, J., at the last Spring Term of the Superior 
Court of that County. The facts are sufficiently stated in 
the opinion of this Court. His Honor allowed the amend- 
ment, and the defendants appealed. 


Battle & Sons, for the defendants. 
Phillips & Merrimon, for the plaintiff. 


RopMAN, J. This was a motion to amend the record of 
the County Court of Buncombe, of January Term, 1860. 
The plaintiff says that Thomas Foster died in that county 
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in December, 1858, leaving a will, in which he appointed 
one Alexander, and the plaintiff, his executors. The will 
was proved at January Term, 1859, and Alexander qualified 
as executor. At the death of the testator, the plaintiff was, 
and continually since, has been a resident of Tennessee. So 
far there appears to be no dispute about the facts. The 
plaintiff further says that at January Term, 1860, he enter- 
ed into a bond as was supposed to be required by the Re- 
vised Code, ch. 46, sec. 12, which was approved and accepted 
by the Court, and that he then, with the sanction of the 
Court, qualified as executor, but the clerk of the Court 
omitted to record those proceedings. The amendment he 
desires is to put them on the record now as of the Term 
when they were had. The motion was made before the 
Judge of the Superior Court for that county, and is brought 
to this Court by an appeal from his decision. 

Whenever, by any accident, there has been an omission 
by the proper officer to record any proceeding of a Court of 
record, the Court has the power, and it is its duty on the 
application of any person interested, to have such proceeding 
recorded as of its proper date. Philipse v. Higdon, Bus. 380. 
Such an amendment differs materially from one for the pur- 
pose of putting into a process, pleading, or return, something 
which was not in it originally. An amendment for that 
purpose will not, in general, be allowed where the rights of 
third persons will de affected. But no subsequent dealings 
by third parties can impair the right of a party to have the 
record of a past proceeding made to speak the truth as to 
what was done. A Court cannot admit that any one can 
acquire a legal right to perpetuate a falsehood on its records, 
whether it be one of assertion, or of omission only. A 
material fact may always be proved. The proceedings of a 
Court not of record may be proved as other similiar facts are. 
The proceedings of Courts of record can be proved by their 
records only; this is by reason of the vagueness and uncer- 
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tainty of parol proof as to such matters, and of the facility 
which the record affords of proving them with certainty. 
Public policy and convenience require the rule, and a neces- 
sary consequence from it is the absolute and undeniable 
presumption that the record speaks the truth. This pre- 
sumption, however, would be inconsistent with justice, if it 
were held to mean anything more than that the record may 
not be impeached collaterally. It may always be impeached 
by a direct proceeding for its amendment. We donot think 
therefore, that the amendment should be refused in a case 
like this, on the ground that the rights of third persons will 
be affected. We do not wish to be understood, however, as 
denying that the parties to the record by their dealings with 
third peisons may: not have made themselves subject to 
estoppels or other equities which would prevent their taking 
any advantage from the amendment. 

We do not think it regular or convenient upon this mo- 
tion, collaterally to consider what the effect of the amend- 
ment will be, or whether the county Court had the right to 
do what it is alleged it did. These questions must be de- 
cided in some proceeding directly for that purpose. We 
conceive that in the proper Court the only question on the 
hearing of this motion will be, whether in fact the alleged 
proceeding was had in the county Oourt of Buncombe. 

It is objected to the motion, that it should have been 
made in the Probate Court of Buncombe. On this point, 
we concur with the defendants. The clerk of the Superior 
Court is made by the Constitution and C. C. P., a Probate 
Judge. Section 142, C. 0. P., requires the clerks to receive 
from the clerks of the late county Courts the records of their 
offices ; but they receive and keep that part of the records 
which relates to matters now within their jurisdiction as pro- 
bate judge, in that character. One Court cannot alter the 
records of another; as for example, the Superior Court, the 
records of the Probate Court; except in the exercise of its 
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appellate and supervisary power; and in fact not then, al- 
though it may compel the inferior Court to make the{altera- 
tion. An appeal from the Probate Judge, to the Superior 
Court, of course carries up the whole matter. 

The motion is dismissed. Let this opinion be certified. 


PER CURIAM. Motion dismissed. 








SAMUEL T. CARROW vo. JOHN Q. ADAMS. 


Where no replication is filed to an answer in equity, and the cause is set 
down to be heard upon bill and answer, the bill must be dismissed 
when the allegations in it are not admitted in the answer. 


Where an equity is disclosed in an answer different from that which is 
alleged in the bill, the plaintiff ought to have his bill amended to meet 
such state of facts and to obtain the-appropriate relief. 


This was a bill filed under the old practice to which the 
defendant filed his answer, and the cause was set for hearing 
upon the bill and answer without any replication having been 
taken. Upon the cause coming on to be heard before his 
Honor, Judge Jones, at the last term of the Superior Court 
for Beaufort County, the plaintiff obtained a decree and the 
defendant appealed. 

The facts of the case are sufficiently stated and explained 
in the opinion of the Court. 


Batile & Sons, for the defendant. 
Warren & Carter, for the plaintiff. 


Dick, J. The allegations in complainants’ bill are not sup- 
ported by proofs, or admitted in the answer. 

The complainant alleges that the note which he seeks to 
have cancelled was given without any consideration, and was 
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intended to benefit the defendant by enabling him to secure 
certain cotton from seizure, &c. 

The answer alleges that the defendant sold said cotton to 
complainant and the said note was given in part satisfaction 
for the purchase money; and the non-delivery of the cotton 
was caused by the default of complainant, &c. 

The complainant, by replying to the answer, could have 
introduced proofs in support of his allegations. As no repli- 
cation was taken, the defendant had no opportunity of veri- 
fying his allegations and according to the rules of equity 
pleading, his answer must be taken as true at the hearing 
of the cause. 

If any equity different from that alleged in the bill was 
disclosed in the answer, the complainant ought to have 
amended his bill to meet such state of facts, and to obtain 
the appropriate relief. 

There is error in the ruling of his Honor in the Court 
below. 


PER CURIAM. Bill dismissed. 


3 
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GEORGE W. SWEPSON and RUFUS Y. McADEN ov. JOSHUA 
ROUSE and wife. 


A vendor, who has contracted to sell his land, is in equity a trustee for 
the purchaser, but if he has not received the whole of the purchase 
money, he is not a mere naked trustee, and upon becoming a bank- 
rupt, his interest in the land will, by proper assignments, pass to the 
assignee in bankruptcy under the 14th section of the Bankrupt Act. 

To a bill for a specific performance of a contract to convey land, the as- 
signee of the vendor, who has not received the whole of the purchase 
money and who has become bankrupt, must be made a party. 

Where a defendant to a bill for the specific performance of a contract to 
convey land, alleges and relies upon his certificate of discharge as a 
bankrupt, the fact of a proper assignment of his estate to his assignee 
will be presumed though it is not specifically alleged, where there is 
no allegation or proof to the contrary. 

When a bill is filed for the specific performance of a contract to convey 
a tract of land, ana the defendant alleges that the tract evnsists of two 
parts, of which he admits that he is the owner of one, but avers that 
the other belongs to his wife, and sets up a defence, which if good, 
applies to the whole contract, it is erroneous to make a decree in favor 
of the plaintiff as to the part of which the defendant admits he is the 
owner, and to reserve the question as to the other part. 


This was a bill filed by the plaintiffs in the Court of Equ- 
ity for the County of ALAMANCE in 1864 against the de- 
fendants, Joshua Rouse and his wife, for the specific per- 
formance of the following contract in writing: 

“Know all men by these presents that I acknowledge my- 
self indebted to George W. Swepson and Rufus Y. McAden, 
of Alamance County, State of North Carolina, in the sum of 
thirty thousand dollars, tor the payment of which I bind my 
heirs and assigns. ‘The conditions of the above obligation 
are such that whereas I have this day sold to G. W. Swep- 
son and R. Y. McAden the tract of land on which I live, 
containing five hundred and fifty acres, more or less, adjoin- 
ing the lands of Wm. L. Phillips, the heirs of Lewis Whit- 
field and others, for which land the said Swepson and Mc- 
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Aden have this day paid me seven thousand five hundred 
dollars, and are to pay in Confederate Treasury notes seven 
thousand five hundred dollars, when the conditions of this 
bond are complied with, which conditions are that as soon 
as possible I am to execute to them jointly with my wife a 
lawful title in fee simple, with all necessary forms of deed, 
&c., to the land above described with the appurtenances 
thereto belonging, then this obligation to be void, otherwise 
to remain in full force and effect. This 13th August, 1863. 
JOSHUA ROUSE, [SBAL.”] 

Teste: F, W. FIeELDs. . , 

At the Spring Term, 1867, the defendant, Joshua Rouse, 
filed a separate answer, in which he admitted that he had 
executed the obligation set forth in the bill, but alleged that 
it had been obtained from him by imposition and false repre- 
sentations of o1.« of the plaintiffs. He stated in one part of 
his answer thai Le owned only one-half of the tract of land 
in controversy, the other half belonging to his wife; and in 
another part, he said that a road passed through the 
tract of land, and that all on one side of the road belonged 
to him and the other to his wife, without stating that the 
parts were of equal value, or in what proportion the value of 
one stood to the other. He stated further that his wife re- 
fused to join in a conveyance of her part of the land. 

After the adoption of the new constitution and the con- 
sequent change in the judiciary system of the State, the 
case was transferred to the Superior Court of the County of 
Alamance, and at the Spring Term, 1869, the defendant filed 
a supplemental answer in which he alleged that he had be- 
come a bankrupt, and had obtained a certificate of discharge 
in bankruptcy, a copy of which he filed as an exhibit. No 
allegation was made that a deed of assignment had been exe- 
cuted to his assignee. 

At the Fall Term, 1870, the cause came on to be heard 
before his Honor Tourgee, J.. when a decree was made 
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“‘that the defendant, Joshua Rouse, as soon as practicable 
after notice of this decree, shall execute and deliver to the 
plaintiffs, a proper title conveying to them jointly in fee 
simple, the one-half of said tract of land, with covenants of 
warranty of title and quiet enjoyment, of which he admits in 
his answer that he is the owner in fee simple, under penalty 
of a contempt of this Court. And of the other moiety of 
the said tract of land of which defendant denies title in him- 
self and alleges the same to be in his wife (as to which fact 
no proof has been offered in the cause,) the Court doth or- 
der that the clerk of this Court, after notice to the parties, 
make enquiry and report to this Court at its next ensuing 
term, in whom the title of the said land may be, to the end 
that further directions may be moved for in this cause.” 

From this decree the defendants prayed for and obtained 
an appeal to the Supreme Court. 


Howard and Dillard & Gilmer, for the defendants. 
W. A. Grahan, for the plaintiff. 


RopMAN,<. The defendant, Joshua Rouse, by his sup- 
plemental answer alleges his discharge as a bankrupt subse- 
quent to the commencement of this suit. Can the Court 
proceed to hear and decide the case in the absence of the 
assignee? Itis a general rule in equity that all persons 
having an interest in the subject of the suit should be parties 
to it. Has not the assignee an interest in this case which 
must necessarily be passed on by any decree? Against the 
view that he has such an interest it is said that the Bank- 
rupt Act (S. 14,) provides that where the bankrupt is a trus- 
tee his estate shall not pass to the assignee; and that in a 
Court of equity a vendor who has contracted to convey land 
is a trustee for the vendee. Admitting the latter part of 
the proposition as generally true, we think that the trustee 
meant in that section of the Act, can only be a mere naked 
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trustee, who holds the legal title but has no beneficial inter- 
est in the subject of the trust. It seems to us that, upon 
the plaintiff's bill and assuming his rights to be such as he 
conceives them, Rouse is not a mere naked trustee. As- 
suming that he owned the entire tract which he agreed to 
convey; yet he could not be required to complete his con- 
tract except on the payment by the plaintiffs of the unpaid 
residue of the purchase money, (whatever the proper amount 
might be—a question not pertinent at present.) To secure 
this residue Rouse had a lein on the land, which was an as- 
signable interest upon his bankruptcy, and necessarily passed 
to his assignee. If the Court were ot opinion with the 
plaintiff on the merits of the case, and this residue were 
paid into Court, it would be necessary to make some dispo- 
sition of it, and to whom could the Court decree that it 
should be paid? not to the bankrupt of course, and not to 
the assignee, because he is no party, and may have sold the 
interest. Assuming the plaintiffs right to the principal re- 
lief which he seeks, it seems to us that it is impossible for 
the Court to decide the matters in controversy in the ab- 
sence of the assignee. The amount of the unpaid residue 
of the purchase money is a matter in controversy, and we 
could not bind the assignee by any decree made in his ab- 
sence 

But it is said that the plaintiff does not at present claim 
a conveyance of the whole land covered by the contract, but 
only of that part to which Rouse by his answer admits that 
he had a title. We think in this view the same reasons for 
the presence of the assignee would be applicable. The de- 
fendant in his answer says that the land which he agreed to 
convey as a single tract, was in fact two tracts, one of which 
belonged to himself, and the other to his wife. It is true, 
that in one part of his answer, he speaks of his wife’s own- 
ing half the land; but in another part of it he distinctly 
states, that a road runs through the land, and that he owned 
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the portion on one side of the road and she the portion on 
the other side. It nowhere appears that these two portions 
are of equal value; and it is certainly possible that when 
upon the final hearing of the case, it becomes necessary to 
adjust the compensation or deduction from the agreed price 
which Rouse is to make by reason of his inability to convey 
a part of the land agreed to be conveyed; it may be found 
that the plaintiff ought to pay Rouse something beyond the 
payment which he actually made, and this sum would go to 
the assignee. , 

2. It is also said that the Bankrupt act requires a written 
assignment fiom the Register to the assignee in order to 
pass the bankrupts title, and that no such assignment is al- 
leged in the supplemental plea. As this assignment is re- 
quired to be made in all cases as a matter of course, we 
think the maxim that in Courts of general jurisdiction 
* omnia presumuntur rite esse acta,” will apply; and that at 
least in the absence of any allegation or proof to the con- 
trary, and in the present stage of the case, we must assume 
such an assignment to have been made. 

For these reasons the case would be sent back to the Court 
below in order that the plaintiff by a supplemental bill might 
make the proper parties. 

But besides that, and apart also from what may be con- 
sidered the main questions, we think there are fatal objec- 
tions to the decree. The Judge assumes (for the purpose of 
the decree) the fact alleged in the answer, that the defen- 

_dant owned a part of the land, which he seems also to con- 
sider to be an exact moiety in value, (for which supposition 
we can not find any ground in the pleadings) and undertakes 
to decree a conveyance of this moiety, leaving the question 
as to the plaintiff's right to a conveyance of the other moiety 
to be afterwards passed on. We think this method of deal- 
ing with a case by piece-meal, irregular and inconvenient. 
It is true, that when in any Court a defendant admits his 

















JANUARY TERM, 1871. 





Swepson AND McADEN v. RovusE AND WIFE. 





liability to a part of the demand which may be severed from 
the rest, as that he owes a certain sum of money, it is not 
unusual for the Court to order, that he pay the admitted 
sum into Court, and to proceed afterwards to deal with the 
disputed part of the plaintifi’s demand. "We suppose it was 
upon that idea that the Judge acted in this case. But the 
defendant disputes every part of the plaintiffs demand, he 
does not admit the plaintiffs right to the relief asked for, as 
to any part of the land; and he puts his denial upon grounds 
which it applicable to any part are equally applicable to the 
whole. The contract charged is to convey land which is re- 
garded as a single piece, to every part of which the defen- 
dant had or claimed the same right; and it seems to us the 
plaintiffs right to the relief claimed (80 far as it relates to a 
conveyance of the defendant’s estate) is as good or as bad as 
to the whole as to any part; and the defendant’s right to re- 
sist the relief is the same as to every part of the land. The 
decree is necessarily wrong as giving to the plaintiff either 
more or less than he was entitled to. If the plaintiff is en- 
titled to specific performance by a conveyance from the de-_ 
fendant, it is of his whole estate in the lands described in 
the contract. The Court would afterwards inquire to what 
portion, if any, his title was defective; but that would be 
only for the purpose of ascertaining the value of that por- 
tion, and making a compensation to the plaintiff by a deduc- 
tion from the purchase money. The injury to the defen- 
dant is, that by this mode of proceeding he is deprived of 
his lien on the part which he is directed to convey, for the 
unpaid portion of the purchase money, and left for his secu- 
rity, only to that part which may be of comparatively little 
value, and to which the deeree assumes that his title is, or 
may be, defective. For these reasons we think the decree 
below must be reversed. 

In considering the case as a whole, it will be seen that 
several important questions are presented. Among them 
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there is one upon which we believe there is in our sister 
States some contrariety of decision. 1st. Whether consider- 
ing the peculiar but well settled principles on which a Court 
of Equity acts in decreeing a specific performance, it will do 
so, where Confederate money was the consideration on an 
executory contract to convey land, even when there has 
been a partial payment. 2d. Whether it will do so, when 
there is any evidence tending to prove that the contract was 
conditional, e. g. as alleged in this case, upon the condition 
of the wife’s consenting to join: although such condition 
does not appear in the contract. There may be others to 
which it is unnecessary to allude. Should we undertake to 
pass on these questions in the present state of the case, it 
might perhaps be a surprize on the parties, and we there- 
fore forbear. | 

Judgment below reversed, and the case is sent back to the 
Superior Court of Alamance, for such further action as may 
be just. 


PER CURIAM. Judgment reversed. 
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JANE D. HOUSTON to the use of J. W. WORDSWORTH v. JOHN 
M. POTTS. 


In an action of debt upon a bond for a certain sum of money, to which 
the defendant has plead the general issue. usury and fraud, if the jury 
render a verdict, which is received by the clerk in the absence of the 
Court, that they find all the issues in faver of the plaintiff, and assess 
his damages at (the sum mentioned in the bond) principal money 
without interest, the only redress which the judge can give the plain- 
tiff, is to set aside the verdict and grant a new trial. He cannot ren- 
der a judgment upon such verdict for the principal of the bond and 
the lawful interest thereon. 


If a jury persist, in the presence of the Court, in rendering an irregular 
and improper verdict, the judge may set it aside and fine the jury for 
contumacy. 


This was an action of debt under the former system upon 

a bond in the following words : 
“PLEASANT VALLEY, BS. O. 
$900. One day after date, we or either of us promise to 
pay Jane D. Houston or order nine hundred dollars for value 
received. As witness our hands and seals. 
R. ©. POTTS, [SEAL.] 
J. M. POTTS, [SEAL.”] 

The defendants plead general issue, usury and fraud. 

On the trial at the Fall Term, 1870, of the Superior Court 
for MECKLENBURG County before his Honor Judge Logan, 
J. M. Potts, R. C. Potts and Jane D. Houston testified as 
upon the trial of the same cause, which is reported in 64 N. 
©. Rep. 33. The jury returned the following verdict which 
was received by the clerk in the absence of the Judge: 
“Find all issues in favor of the plaintiff and assess his dam- 
ages at $900, principal money without interest.” The plain- 
tiff’s counsel moved that as all the issues had been found in 
favor of the plaintiff, the Court direct judgment to be enter- 
ed accordingly for the principal and interest of the bond sued. 
on, which motion was refused. The counsel for plaintiff 
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then moved the Court to set aside the verdict as insensible 
and not responsive to the issues and to grant a new trial, 
which motion being likewise refused, and a judgment enter- 
ed upon the verdict for the principal money without inter- 
est, the plaintiff appealed. 


Vance & Dowd and J. H. Wilson, for the plaintiff. 
Guion and R. Barringer, for the defendant. 


Pearson, C.J. The usury act, Rev. Code, ch. 114, pro- 
vides, no person shall take more than six per cent. by way 
of interest. 

The Court act, Rev. Code, ch. 31, sec. 90 and 91, provides, 
all sums of money due by contract shall bear interest, &c., 
and when a jury shall render a verdict, they shall distin- 
guish the principal from the interest, and the principal sum 
shall bear interest until paid. When a judgment is taken 
by default according to specialty or note filed the clerk shall 
ascertain the interest due by law, &c. 

By force of these statutes, it has been acted upon as law, 
by the judges, the members of the bar and the people—that 
six per cent. is the regular rate of interest, in the absence of 
any stipulation, for a lower rate. So, we hold the law to be, 
that upon a money contract in this State, the plaintiff is en- 
titled to have six per cent. by way of interest, to be ascer- 
tained either by the jury or by the clerk, as a mere matter 
of calculation. 

It is very usual, except in capital cases, for the Judge to 
direct the clerk to take the verdict, in his absence from the 
bench. 

This, however is, upon the supposition, that the verdict is 
rendered in the usual form. 

Whenever a jury seeks to depart from it, the clerk is ex- 
pected to refuse to accept such a verdict, and to inform his 
Honor, that his presence in Court is called for. 
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Had the clerk pursued this course in our case, the com- 
plication growing out of the very singular verdict in this 
case, would have been avoided, for it would have been the 
duty of his Honor, to tell the jury that they had no right to 
attempt to force the plaintiff into a compromise; and it was 
their duty after finding all of the issues in favor of the plain- 
tiff to assess damage by way of interest at the rate of seven 
per cent. provided they were satisfied by the evidence that 
the contract was made in the State of South Carolina, and 
that the legal rate of interest in that State was seven per 
cent., otherwise it was their duty to assess damages by way 
of interest at the rate of six per cent., the rate of interest in 
North Carolina. 

If the jury had persisted in rendering a different verdict, 
it would have become his duty, to set aside the verdict and 
fine the jury for contumacy. 

As his Honor was not present when the verdict was ren- 
dered, so as to have an opportunity to prevent the irregular- 
ity—the only course open for him, was to set the verdict 
aside, and order a new trial, and this not as a matter of dis- 
cretion on his part, but as a matter of right, on the part of 
the plaintiff. 

There is error, in refusing to allow the motion to set aside 
the verdict. 

This will be certified, to the end that proper action may 
be had in the Court below, in order to prevent juries from 
interfering with, the due course of law. 


PER CURIAM. Judgment reversed. 
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J. B, ALLISON v. D. G. BRYSON. 


Referees appointed by an order of Court need not have a formal or 
written notice of their appointment. It is sufficient that they are ap- 
pointed, meet and make an award. 


A reference may be made, by consent of the parties, to persons who are 
interested in the subject matter of the suit. Quere whether it would 
make any difference if the parties or either of them were ignorant of 
the fact of interest in the referees ? 

Referees are not obliged to report the evidence upon which their award 
is founded. 

An exception to an award that it is contrary to law is too indefinite. In 
the absence of fraud, or the mistake of law, where they intend to 
decide according to law and mistake it, the arbitrators are a law unto 
themselves. 


This was an action of debt, commenced prior to the adop- 
tion of the Code of Civil Procedure, which after issue joined 
upon the defendant’s pleas, was, by an order of Court, refer- 
red in the following terms: “This cause, together with all 
other matters in difference between the parties, is referred to 
J. Keener and J. Ramsay Dills, with leave to choose an 
umpire and their award, or that of a majority of them, to be 
a rule of Court.” 

At the Spring Term, 1870, of Jackson Superior Court, 
before his Honor, Cannon, J., the referees returned an 
award in favor of the defendant, to which the plaintiff filed 
the following exceptions: 

Ist. Because the award was made by the referees when 
they had not been notified of the order appointing them, and 
were ignorant of the terms of the reference. 

2nd. Because the referees took into consideration items of 
account on both sides, which were foreign to the object of 
the reference in this case. 

3rd. Because J. Keener, one of the referees at the time 
the case was heard before them, was a party interested in 
the settlement of the matter in difference between the parties, 
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and that the matter ought not to have been referred to him. 

4th. Because the referees have not reported to the Court 
the evidence on which their award is founded. 

5th. Because the award is contrary to law. 

His Honor overruled the exceptions, confirmed the award 
and gave a judgment for the defendant, from which the 
plaintiff appealed. 


Phillips & Merrimon for the plaintiff. | 
No counsel, contra. 


READE, J. The first exception is overruled. There was 
no necessity that there should have been any formal or 
written notice to the referees of their appointment. It is 
sufficient that they were appointed and met and had the 
parties before them and made their award. 

2. The second exception is overruled. There are no facts 
found to sustain it. If the facts had been found to be as 
stated in the exception, that the referees passed upon matters 
not referred to them, the exception would have been 
sustained. 

3. The third exception is overruled. The fact is not 
found to be true as alleged, that one of the referees was 
interested in the subject matter of the reference; but if it 
were true it would make no difference; because the reference 
was by the parties, and the parties may refer their disputes 
to interested persons if they choose to do so. It is not 
alleged that the reference was made in ignorance of that fact, 
if indeed that would make any difference. 

4. The fourth exception is overruled. Referees are not 
obliged to report the evidence upon which their award is 
founded. 

5. The fitth excep‘ion is so vague that we are unable to 
appreciate it; it is nui specified in what the award is contrary 
to law. In the absence of fraud or the mistake of law where 
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they intend to decide the law and miss it, arbitrators are a 
law unto themselves. Jones v. Frazier, 1 Hawks, 379. 


No error. 


PER OURIAM. Judgment affirmed. 








WILLIAM A. LEMLY vs. JOHN T, ATWOOD and others. 


If a guardian, or his personal representative after his death, for his own 
benefit dispose of a bond which was on its face payable to him as 
guardian, the ward may follow the bond or its proceeds in the hands 
of the assignee or holder. And in such case, the face of the bond will 
be of itself express notice to the assignee or holder of the breach of 
trust: by the guardian, or by his executor or administrator. 

The cases of Exum v. Bowden, 4 Ire., Eq. 281, cited and approved. 


The plaintiff obtained a judgment against the defendants, 
John T. Atwood, Charles Atwood and Mary Atwood, upon 
which he had an execution issued. He then instituted sup- 
plementary proceedings against the defendants Robert Gray 
and H. A. Holder to subject them to the payment of the 
judgment as being debtors of the said John T. Atwood 
under the following circumstances: One Jesse W. Atwood 
was the guardian of the said John T. Atwood, while he was 
@ minor, and as such took from the defendants, Gray and 
Holder, a bond in these words: ‘One day after date, we, 
Robert Gray and H. A. Holder, jointly promise to pay J. 
W. Atwood, guardian of John T. Atwood, the sum of two 
hundred dollars, value received, witness our hands and seals, 
Oct. 10th, 1859. R. GRAY, (SEAL.) 

H. A. HOLDER, (SBAL.) 

The said Jesse W. Atwood died and one O. L. Banner ad- 
ministered upon his estate, and having as he alleged account- 
ed with the estate for the amount of the principal and in- 
terest of the said bond, he appropriated it to the payment 
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of his own individual debt to one Solomon Mickey, with the 
assent and concurrence of the said Gray and Holder. These 
facts being found by his Honor, Judge Cloud, at Chambers, 
in the County of ForsyTHE, on the 28th day of May, 1870, 
he gave judgment against the said Gray and Holder, order- 
ing them to pay to the plaintiff the amount of the principal 
and interest of the said bond, and also the costs and dis- 
bursements of the plaintiff in the supplementary proceed- 
ings, and from this judgment the said onnmaate, Gray and 
Holder, appealed. 


No counsel for the defendants. 
Masten and T. J. Wilson, for the plaintiff. 


READE, J. The only question is, whether the assignee of 
a trust fund—in this case a bond—with notice of its charac- 
ter, who takes it for purposes other than the trust, is liable 
to the cestud que trust who suffers loss. It is settled that he 
is. Hxum v. Bowden, 4 Ire Eq. 281. ‘ 

Jesse Atwood, guardian of John T. Atwood, held a bond 
payable to him as guardian on its face. Jesse Atwood died 
and ©. L. Banner administered on his estate, accounted to 
the estate for the bond, took itas his own, and assigned it 
to the defendant, in an individual transaction with the de- 
fendant; and John T. Atwood, the ward, by reason of the 
insolvency of the estate of his guardian, lost the amount of 
the bond. It is said that Banner had the right in equity to 
assign the bond, because he accounted to Jesse Atwood’s 
estate for it, and, therefore, committed no fraud. But then 
the bond was not Jesse Atwood’s and both Banner and the 
defendant had express notice, as the bond, upon its face, was 
payable to Jesse Atwood as guardian. The ward having 
suffered loss had the right to follow the fund in the hands of 
the defendants. 

No error. 


PER CURIAM. Judgment affirmed. 
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SAMUEL G. H. JONES, Administrator, v. E. A. GUPTON. 


Under the C. C. P., See. 75 and 555 a Sheriff is not required to execute 
process until his fees are paid or tendered by the person at whose in- 
stance the service is to be rendered ; but this does not excuse him for 
a failure to make a return of the process. A writ of summons is a 
mandate of the Court and must be obeyed by its officer, and if he has 
any valid excuse for not executing the writ, he must state it in his re- 
turn. 

The duties and liabilities of a Sheriff in relation to the execution of pro- 
cess are nearly the same under the C. C. P. as under the old system, 
(see C. C. P. Sec. 354) but the mode of proceedure for enforcing a 
judgment nisi against him is changed from a scire /facias to a civil ac- 
tion, as prescribed in C. C. P. Sec. 362, and the summons must be in 
the same Court as the judgment, and must be returned to the regular 
term thereof. 


‘The case of Tompson v. Berry, 6: N. C. Rep. 79, cited and comment- 
ed upon, and that of Tide v. Powe, Ibid 644, cited and approved. 


This was a civil action tried at the Fall Term, 1870, of 
the Superior Court of CALDWELL County, before his Honor 
Judge Mitchell. For the plaintiff it was testified by the 
Clerk of the Court that he placed in the mail at Lenoir, en- 
closed in a stamped envelope, the summons in question di- 
rected to the Sheriff of Franklin County, and that he had no 
other evidence of its having come to the hands of the de- 
fendant, who was the Sheriff of that County. For the 
defendant, the Clerk proved that he did not send the fees for 
executing the process tothe Sheriff, and that he did not know 
that any fees were paid or tendered tohim. The defendant’s 
counsel asked the Court to charge the jury that the defend- 
ant, as Sheriff, was not bound to execute the summons in 
question unless the fees were paid or tendered him. His 
Honor told the jury that the failure to pay the fees to the 
defendant might excuse him for not serving the summons, 
but would not excuse the failure to return the process. There 
was a verdict and judgment for the plaintiff, and the defend- 


ant appealed. 


~ 
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Malone, for the defendant. 
Folk, for the plaintiff. 


Dick, J. By the common law it was the duty of a Sher- 
iff to do execution of all the kings’ writs without any reward. 

The fees and emoluments of a Sheriff, and the manner in 
which they are to be paid, are regulated by statute, but many 
of the rules which define his powers, duties and liabilities are 
derived from the common law. 

Before the adoption of the CO. C. P., a Sheriff as an officer 
of the law was bound to execute the process of the Courts 
according to the exigency thereof, and make due return, and 
he could not retuse to execute a writ until his fees were paid. 
1 Salk, 333, Strange 814. 

Under the ©. C. P., See. 75, 555, he is not required to ez- 
ecute process until his fees are paid or tendered by the per- 
son at whose instance the service is to be rendered ; but this. 
does not excuse him for a failure to make a return of pro- 
cess. A writ of summons is a mandate of the Court and 
must be obeyed by its officer, and if he has any valid excuse 
for not executing the writ he must state such matter of ex- 
cuse in his return. Watson on Sheriffs. 73. 

The duties and liabilities of a Sheriff in relation to the 
execution of process are nearly the same under the C. C. P. 
as under the old system; ©. C. P. 354; but the mode of 
procedure for enforcing a judgment nisi is changed from a 
scire facias to a civil action. C. C. P. Sec. 362. 

When this point was before this Court in the case of 
Thompson v. Berry, 64 N. C. 79, the line of distinction be- 
tween civil actions and special proceedings was not clearly 
defined, as was done afterwards in the case of Tate v. Powe 
64 N. C. 644. 

A scire facias is a writ founded upon some matter of re- 
cord. In general it is a judicial writ issuing out of the 
Court where the record is made ; and as the defendant may 
4 
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plead thereto, it is considered in law as an action and in the 
nature of a new original; 2 Sand p. 6, note 1, p. 71, note 4, 
Tidd 1090. There are many forms of this writ found in the 
Register of original writs. 8 Bac. Ab. 598. 

As the record of the judgment nisi was made in term 
time by the Judge — the process to make the judgment ab- 
solute ought to be returned before the same jurisdiction. In 
the present case, if a sci. fa. could be used, it would be in the 
nature of an original writ. Where it was used to revive a 
final judgment it was only a continuation of the original ac- 
tion and was returnable into the Court where such action 
was pending. In this case the action was properly brought 
to the Court in term as it comes within the line marked out 
in Tate v. Powe supra. The evidence shows that the pro- 
cess was delivered to the defendant in due time, but without 
his lawful fees, and there was no service or return of the 
writ. 

The instructions of his Honor were correct in law, and the 
judgment must be affirmed. 


PER CURIAM. Judgment affirmed. 
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E. PAYSON HALL and WIFE AMANDA v. BURTON CRAIGE 
and JOSEPH W. HALL. 


Under the C. C. P., Sections 244 and 245, a compulsory reference can- 
not be ordered by the Court in a suit on a judgment confessed by the 
defendants as executors before the late civil war, where the only matters 
of defence are payments made by them in confederate currency 
during the war, and alleged counter claims for notes due from the 
plaintiffs to them as executors. Such a case does not require ‘the 
examination of a long account on either side,” nor is the ‘ taking of 
an account secessary for the information of the Court.” 


Payments made on a debt contracted before the late civil war, in confed- 
derate currency during the war, are to be taken according to their 
face values. Having been accepted by the creditor, they amount to a 
discharge to the extent of their nominal value, notwithstanding the fact 
that they were made in depreciated currency. 


A judgment confessed by executors wiil bind them in their individual 
capacity, though they style themselves as executors in making such 
confession. 


The cases of Brown v. Foust, 64 N. C. Rep. 672, Kessler v. Hall, Ibid 
60, and Huiley v. Wheeler, 4 Jones 159, cited and approved. 


This was a civil action upon a judgment confessed by the 
defendants as executors of one Solomon Hall upon the com- 
promise of asuit in which the will of the testator wascaveated 
by the plaintiffs. By the terms of the compromise the will 
was admitted to probate, and upon the confession of the 
judgment, it was agreeg that the amount of it ($13,000) 
should not bear interest for twelve months, and that execu- 
tion should be stayed for two years. The judgment was 
confessed before the commencement of the late civil war, to- 
wit, in June, 1860, and the pleadings showed several pay- 
ments during the year 1862, and alleged counter claims 
about the same period. When the case was called for trial 
at the Fall Term, 1870, of Rowan Superior Court before 
his Honor Judge Henry, the defendants’ counsel moved the 
Court for an order of reference, suggesting that a large 
number of payments had been made on the judgment, and 
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that much time could be saved by an ascertainment of said 
payments, and also a number of counter claims, the value of 
which was to be ascertained, and also an account of the 
execution by the defendants of the provisions of the will of 
the testator. The motion was resisted by the counsel for 
the plaintiffs upon the ground that they did not seek to 
charge the defendants en autre davit, as executors, but per- 
sonally. His Honor granted the motion and appointed John 
T. Henderson, Esq., as referee. ‘Ihe plaintiffs’ counsel 
thereupon moved to strike out of the answer those parts of 
it, which purported to set up a defence for the defendants as 
executors, as being irrelevant and impertinent. His Honor 
declined to grant the motion, saying that it might be renewed 
when the report of the referee was filed. The plaintiffs ap- 
pealed from the order granting the motion of the defendants, 
as well as from that which refused their own. 


Boyden & Bailey for the plaintiffs. 
Blackmer & McCorkle for the defendants. 


SETTLE, J. There was error in the ruling of his Honor, 
appointing a referee. The Code of Civil Procedure, sec. 244, 
provides that “all or any of the issues in the action, whether 
of fact or law, or both, may be referred, upon the written 
consent of the parties ;” but a compulsory reference can only 
be ordered in the cases specified in’ section 245 of the Code. 

The case states that the motion of the defendants for a 
reference was resisted by the plaintiffs. We are of opinion 
that this case does not require “the examination of a long 
account on either side,” nor that “the taking of an account 
is necessary for the information of the Court.” ‘ 

The allegation that a large number of payments have 
been made on the judgment, which is the subject of this 
action, is not sufficient to justify a reference. 

No question can arise as to the value of the several pay- 
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ments, for according to the decisions of this Court, they are 
to be taken at their face values. They have been accepted 
by the plaintiffs, and amount to a discharge, to the extent 
of their nominal values, notwithstanding the fact that they 
may have been made in depreciated currency. Brown v. 
Foust, 64 N. ©. 672. Boyden v. Bank of Cape Fear, at this 
Term. 

Nor does the further allegations, that the defendants have 
in their hands counter claims against E. Payson Hall, in 
promissory notes, to them as executors, justify the order of 
reference. Whether these notes be counter claims or not, 
is a question of law for the Court, and if they are, and be 
subject to scale, that matter is regulated by Statute, and 
the law can be readily administered by the Court. 

Therefore this case involves only a simple matter of com- 
putation of figures, and has none of the elements of a long 
account, with charges and discharges, such as is contem- 
plated by the Code, when providing for compulsory references. 

His Honor might well have stricken out all those parts of 
the answer, which insist that the defendants cannot be 
charged de bonis propriis, but only de bonis testatoris; tor 
the whole case shows that the judgment upon which this 
action is brought, was the result of a compromise, by which 
the will of Solomon Hall was admitted to probate, the de- 
fendants confessing the judgment to the plaintiffs, in consid- 
eration of the fact that they withdrew their opposition to 
the establishment of said will. Of course then the judgment 
does not rest upon anything.occurring in the life time of the 
testator, but it is a debt created by matter occurring wholly 
in the executor’s time. Kesler v. Hall, 64 N. 0. 60. “ Itis 
not possible to conceive how a debt of the testator can be 
created by matter occurring wholly in the executor’s time.” 
Hailey v. Wheeler, 4 Jones 159. 

Let it be certified that there was error, to the end that 
the Superior Court may proceed according to law. 
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J. W. COUNCIL, C. M. E. ». JAMES G. RIVERS and others. 


A civil action to recover the amount of a bond given for the purchase 
of a tract of land sold by the Clerk and Master under an order of the 
late Court of Equity, will not be sustained, because the Superior 
Court has, under the present system, succeeded to the jurisdiction of 
the Court of Equity and has plenary power, by an order in the cause, 
to compel the purchaser to pay such a sum as the Court may, under 
the circumstances, deem right and proper. 

The objection that another action can not be sustained, because the 
Court can give the desired relief by orders in a cause still pending, 
though not taken in the Superior Court by demurrer or otherwise, 
may be taken ore fenus in the Supreme Court, or the Court may take 
it mero motu to prevent multiplicity of suits and the accumulation of 
costs but in such case the action will be dismissed without costs. 


The cases of Mason v. Miles, 63, N. C. Rep. 564, and Rogers v. Holt, 
Phil. Eq. 108, cited and equeoved. 


This was a civil action brought to recover the amount of 
a bond given in January, 1867, by the defendants to the 
plaintiff, as Clerk and Master, for the purchase money of a 
tract of land sold under an order of the Court of Equity, 
for the County of Watauga. The defendants demurred to 
the complaint and assigned several grounds therefor, but did 
not assign for cause that the action was unnecessary because 
full relief might be given by orders in the suit in which the 
sale was made and confirmed. The demurrer was overruled 
at the Fall Term, 1870, of the Superior Court for Watauga 
County, ‘by his Honor Judge Cloud, and a judgment giv a 
for the plaintiff, trom which the defendants appealed. 


Folk for the defendants. 
Malone for the plaintiff. 


Pearson, C.J. “It is a well settled principle of equity, 
that when a person can have adequate relief by an order in 
a cause pending in the same Court, he shall not be allowed 
to seek his remedy by aseparate suit.” Mason y. Miles, 63 
N, C. 564. 
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“These cases assert the power of the Court of Equity 
upon petition for the sale of lands for the benefit of infants 
to compel the purchaser by orders made in the cause, to per- 
form specifically his contract, &c. With such plenary power 
over the subject, we cannot doubt that the Court of Equity 
for Alamance, can by proper orders to be made in the suit, 
now pending there, compel the purchaser of the land to pay 
the full amount of his bids, or such other sum as the Court 
under the circumstances may deem right and proper. If 
this be so, the present bill is unnecessary, was improperly 
filed,and being objected to by demurrer must be dismissed.” 
Rogers v. Holt, Phil. Eq. 108. 

These two cases are decisive of our case. Indeed the 
opinion in the latter, with a change of names and substitu- 
ting “action” for “ bill in equity,” might be filed as the 
opinion in this case. Here is a judicial sale of land for the 
benefit of infants. The proceeding is still pending, the 
purchase money not being paid, and the order to make title 
not having passed. 

So, the Court where the proceeding is pending has ple- 
nary power by an order in the cause to compel the purchaser 
to pay such a sum as the Court under the circumstances 
may deem right and proper. It follows, this action must be 
dismissed. 

This objection is not assigned, as one of the grounds of 
demurrer. But an objection of this nature may be taken 
ore tenus or may be taken by the Court mero motu in fur- 
therance of the administration of justice, in order to prevent 
the Court from being incumbered and the useless accumula- 
tion of cost, by having two actions, when the latter is un- 
necessary and its purpose can be effected better, by a mo- 
tion in the first. As the objection was not taken in the 
Court below, the action will be dismissed without allowing 
cost 
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G. V. HARDEE, Administrator of J. R. J. DANIEL v. R. E. WIL- 
LIAMS and others. 


If a petition be filed by an administrator for the sale of land for the pay- 
ment of the debts of the intestate, and the heir-at-law be made a party 
defendant, and the Court adjudges that the sale is necessary and or- 
ders it, the heir-at-law will be estopped to deny the title of his ances- 
tor, whether the order was made after a defence, or by confession or 
default ; but, if the heir die insolvent, so that it becomes necessary to 
sell his land to pay his debts, then as the estoppel could only operate 
as @ conveyance and would be liable to be impeached by creditors as 
voluntary and therefore fraudulent as to them, his administrator as re- 
presenting creditors, has the right to impeach it on the same ground 
as not binding on him. 

A proceeding to restrain the operation of a judgment to sell lands for 
the payment of the debts of an intestate as an estoppel against the 
administrator of an heir-at-law whose land isrequired for the payment 
of his debts should be commenced in the Superior Court. But if such 
personal representative had commenced proceedings for the sale of the 
land in question for the payment of the debts of the heir in the Court 
of Probate and the administrator of the ancestor plead his judgment 
as an estoppel, the plaintiff may in that Court reply the fraud which 
would be produced by allowing the judgment to operate as an estop- 
pel; and the Court of Probate might thus retain the jurisdiction of 
the cause which it had originally acquired. 


"The cases of Haines v. Dalion, 3 Dev. 91 and Garreti v. Shaw, 3 Ire. 295, 


cited and approved. 


This was a special proceeding by an administrator for the 
purpose of obtaining an order to sell land’for the payment 
of the debts of his intestate, commenced in the Court of 
Probate for the County of Hatirax. A question of law 
having arisen in the course of the proceedings, it was sent 
to his Honor Judge Watts, who having decided in favor of 
the plaintiff, the defendants appealed to the Supreme Court. 
The case will be found to be sufficiently stated in the opinion 


of the Court. 





Rogers & Batchelor, for the defendants. 
Bragg & Strong, for the plaintiff. 
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RopMAN, J. This is an action commenced in the Probate 
Court of Halifax, in which the plaintiff, Hardee, as adminis- 
trator of J. R. J. Daniel, alleging that the personal estate of 
his intestate is insufficient to pay his debts, and that he was 
seized at his death of a certain piece of land called the “ Rich 
Neck Farm,” demands judgment that the plaintiff be allow- 
ed ‘to sell the same to pay the debts. 

The heirs-at-law of the intestate either consent to the sale 
or make no answer. 

The defendant, R. E. Williams, answers and pleads as an 
estoppel, to-wit: that he is administrator of W. A. Daniel» 
who died sometime in 1866 or 1867, and that, as such ad- 
ministrator, he filed his petition in the County Court of 
Halifax, returnable to February Term, 1868, in which he set 
forth that the said W. A. Daniel died seized in fee of the 
said lands (‘Rich Neck Farm”); that his brother, Junius 
Daniel, was his heir; that Junius died intestate before the 
filing of the petition ; that the above named J. R. J. Daniel, 
the father both of W. A. Daniel and of Junius Daniel, was 
the heir of Junius; that the said lands descended upon him 
as heir; that the personal estate of W. A. Daniel was insol- 
vent ; and prayed for process against the said J. R. J. Daniel; 
and for an order allowing him (R. E. Williams) to sell said 
lands to pay the debts of his intestate, W. A. Daniel; that 
the said J. R. J. Daniel admitted in writing service of pro- 
cess in that action ; that he made no answer to the petition, 
but permitted judgment to go by detault, and that at 
February Term, 1868, the said County Court ordered the 
said Williams, as administrator of W. A. Daniel, to sell said 
lands as prayed for; that he accordingly sold the same to 
one Solomon Williams; afterwards the said J. R. J. Daniel 
died intestate as above stated; R. E. Williams, administra- 
tor, reported the sale to the Court, but the same has not 
yet been confirmed, and process has issued to bring in the 
heirs of J. R. J. Daniel. 
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The facts of the plea were proved, or admitted, and the 
question is, whether they constitute an estoppel against the 
plaintiff, the administrator of J. R. J. Daniel, from setting 

up title to the land. In the view we take of the case, no 
question is presented as to who was the owner of the land 
independently of the estoppel. 

The general principle that the judgment of a Court of 
record estops all parties to the action, and their privies 


afterwards, to deny any matter which was put in issue and 


adjudged in the action; (notes to Duchess of Kinston’s case, 
2 Smith’s L. C. 442,) is not denied. But the plaintiff con- 
tends that he is not in privity with J. R. J. Daniel in respect 
to his real estate, and therefore he is not estopped from 
showing that the title to the land was not in W. A. Daniel, 
as adjudged in the former action, but was in his intestate J. 
R. J. Daniel. 

Privies are divided by Lord Coke into four classes: 1, 
Privies in estate ; 2, Privies in blood; 3, Privies in represen- 
tation, as executors of the testator; 4, Privies by tenure. 
2 Thomas, Coke, 506. “The doctrine of estoppel, however, 
so far as it applies to persons falling under each of these 
three denominations, applies to them on one and the same 
principle, namely: that a party claiming through another is 
estopped by that which estopped that other, respecting the 
same subject matter.” 2 Smith’s L. C., 442. 

“The term privity denotes mutual or successive relation- 
ship to the same rights of property.” 1 Greenleat’s Ev. 189. 

We consider that an administrator is a privy in represen- 
tation as to the lands, whenever the circumstances exist 
which entitle him to file a petition for the sale of them. 
Rev. Code, chap. 46, sec. 44, &c., authorizes an administrator, 
upon the insolvency of the personal estate, to file a petition 
against the heirs, and a sale made by him under the order 
of the Court passes to the purchaser the estate which had 
in the meanwhile descended to the heirs. The administrator 
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acts under.a statutory power, and the purposes of the statute 
require that he as well as the heirs should be bound by the 
acts of the intestate respecting the land, with a single excep- 
tion only, presently to be noted. That this would be true 
in the case of a conveyance of the land by the intestate, 
cannot be doubted, and it seems equally clear in the case of 
an estoppel which (if the title was not really in the party 
estopped) has the effect of a conveyance. 

In the case of the judgment here pleaded as an estoppel, 
the ownership of the land by W. A. Daniel and its descent 
to J. R. J. Daniel, were necessarily alleged in the petition 
of the plaintiff in that action, (the present defendant 
Williams,) and were necessarily passed on by the Court. 

The judgment it is true was by default; but we cannot 
conceive that a party is less estopped by a judgment con- 
fessed, or which he permits to go by default, than he would 
be by a judgment rendered on a verdict. All the elements 
required to constitute an estoppel as between parties and 
privies seem to exist here, and we think that the administra- 
tor of J. R_ J. Daniel cannot, so long as the judgment 
against his intestate stands, collaterally deny or impeach the 
facts declared by such judgment ; subject, however, to what 
we now proceed to say. | 

The plaintiff contends, that the estoppel set up by the 
plea operates in the nature of a conveyance, and that like 
any other conveyance which had been made by J. R. J. 
Daniel, it must be open to be impeached by his creditors as. 
being voluntary, and therefore fraudulent as to them; and 
that by virtue of Rev. Code, ch. 46, sec. 53, it is open to the 
administrator of J. R. J. Daniel as representing his credi- 
tors to impeach it on the same ground. In this we agree 
with the plaintiff. Of course we do not mean to express 
any opinion as to whether fraud existed in this case or not; 
that question is not before us. But while we concede the 
general principle for which the plaintiff contends, it seems 
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clear to us that he cannot avail himself of it in the present 
state of the pleadings. No fraud of the nature now sugges- 
ted is alleged in the complaint in this action. Perhaps it 
could not have been in a proceeding before the Probate 
Judge whose jurisdiction, although it extends to the case 
made by the plaintiff; probably would not extend to a pro- 
ceeding begun directly for that object, to restraining the op- 
eration of the judgment pleaded, on the ground of fraud. 
Weare inclined to think that any direct proceeding for that 
purpose must be in the Superior Court. The object of such 
an action in the Superior Court would not be to set aside or 
vacate the judgment in the County Court for any irregular- 
ity in the rendering of it, but to restrain the parties to it 
from using it inequitably against the creditors of J. R. J. 
Daniel, or against his administrator representing them. We 
think also, it would have been competent to the plaintiff in 
the present proceeding, to have replied to the plea of the 
defendant, Williams, alleging the estoppel; that the judg- 
ment pleaded was fraudulent as to the administrator of J. 
R. J. Daniel. The Probate Judge having jurisdiction of the 
principal matter, must necessarily have had jurisdiction of 
any incidental questions necessary to its determination. This 
principle was considered settled under our former system of 
Courts as applicable to Justices of the Peace. Haines v. 
Dalton, 3 Dev. 91. Garrett v. Shaw, 3 Ire. 395. 

But the plaintiff does not reply the fraud. It is not 
anywhere alleged, and the defendants have had no opportu- 
nity to controvert it. On application to the proper Court 
the plaintiffs may be allowed to amend their pleadings. 

There is error in the judgment below, which is accordingly 
reversed. 

Let this opinion be certified to the Superior Court of 
Halifax, that it may proceed, &c. 


PER CURIAM. Judgment reversed. 
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STATE on the relation of D. A. JENKINS, Public Treasurer ». B. A. 
HOWELL, Sheriff of Robeson County and his Surities. 


After a judgment has been given summarily on motion under the act of 
1869-’70, ch. 225, sec. 34, against a defaulting Sheriff and his surities, 
it should not be vacated upon a mere motion founded upon the allega- 
tion that the Sheriff’s bond did not appear to have been accepted by 
the County Commissioners and registered by their order, when it did 
appear to have been registered. 

Under the act of 1869-°70, ch. 225, sec. 34, which, in the case of a de- 
faulting Sheriff, authorizes a summary judgment on motion against 
him without other notice than is given by the delinquency of the offi- 
cer, the word ‘“‘him ” ought to be construed, in connection with other 
provisions of the act, to mean ‘“‘ them” so as to authorize the judg- 
ment to be taken against the Sheriff and his sureties. 


Motion for asummary judgment against the defendant, 
Howell, as Sheriff of Robeson County, and the surities on 
his official bond made before his Honor, Watts, Judge at 
the Fall Term, 1870, of Wake Superior Oourt. 

The motion was granted and a judgment rendered which 
the defendants, at a Special Term of the said Oourt, held in 
January, 1871, moved to have set aside and vacated upon 
the following grounds : 

1st. Because the act of Assembly, 1869-70, ch. 225, did 
not authorize the motion made at Fall Term, 1870, as against 
the sureties of the Sheriff. 

2nd. Because the report of the Auditor did not set out 
any such bond as the law required, but only a paper writing 
purporting to be a bond, which did not, from the said report, 
appear to have been ever accepted and approved by the 
County Board of Commissioners, or registered by their order. 

His Honor overruled the motion of the defendants, and 
from this order the defendants appealed. 
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Rogers & Batchelor, for the defendants. 


Attorney General, Battle & Sons and Phillips & Merri- 
mon, contra. 


READE, J. This was a motion to vacate a judgment 
against the Sheriff and his sureties, rendered summarily on 
motion under Act 1869-70, chap. 225, sec. 34, upon the 
grounds, 

1st. “That the bond on which the motion for judgment 
was founded, did not appear to have been accepted by the 
County Commissioners, and registered by their order; al- 
though it did appear to have been registered.”. Whatever 
force would have been due to this fact if it had been taken 
at the time judgment was moved for, or, if it had been sup- 
ported by an aflidavit of merits—as that they did not exe- 
cute’ the bond—we think his Honor did right in refusing to 
vacate the judgment for this cause, on a naked -motion. 

2nd. “ That the statute, supra, does not authorize judg- 
ment on motion against the surities, but only against the 
Sheriff.” The statute provides, that when a Sheriff fails to 
settle with the Auditor, the Auditor shall furnish the Treas- 
urer a copy of the bond of the Sheriff and his sureties, and 
the Treasurer shall, on motion, recover judgment against 
“him.” We are satisfied that “him” ought. to be read 
them—that the true intent and meaning of the Act is, to 
authorize a judgment as upon the bond against the Sheriff 
and his sureties. It is indispensible to the Government that 
its revenues shall be promptly paid. And the bond of the 
Sheriff and his sureties is the security to the Government 
that this shall be done. Anda summary remedy, not against 
the Sheriff alone, for that might be little worth, but upon 
the bond against the Sherift and his sureties was intended. 
It is objected that while the Sheriff has notice of his de- 
fault, his sureties have not, and that they ought to be noti- 
fied so that they might pay without cost. The answer is, 
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that it is their duty to know whether the Sheriff makes de- 
fault or not, and they slumber at their peril. It is not to be 
expected that the Government will be delayed to run down 
delinquents. ‘ Him,” used in the statute instead of “ them,’’ 
is only bad grammar; which does not vitiate. 

There is no error. 


PER CURIAM. Judgment affirmed. 


DAVID LEWIS v. DANTEL McNATT and another. 


The crude turpentine which has formed on the body of the tree, and is 
called ‘‘ scrape,” is personal property, and belongs to the lessee of the 
trees, who has the right of ingress and egress to take it away after his 
lease has expired, provided that he does so in a reasonable time, which 
must be before the sap begins to flow in the subsequent Spring of the 
year. 

Where an action of trespass vi et armis was commenced before the adop- 
tion of the C. C. P., and tried since that time upon the plea of the 
general issue, it was held that the defendant, not having availed him- 
self of the right of objecting to the non-joinder of a plaintiff by de- 
murrer or plea under the 95th and 98th sections of the C. C. P,, can- 
not do so under the plea of the general issue. 

The cases of the Slate v. Moore, 11 Ire. 70, and Britiain v. MeKay, 1 Ire. 
265, cited and approved. 

This was an action of trespass, vi et armis, commenced in 
the year 1860, and tried before his Honor, Judge Russell, at 
the Spring Term, 1870, of the Superior Court of BLADEN 
County, upon the issue joined on the plea of not guilty. 

The plaintiff declared for the loss of certain turpentine, 
some in barrels and some on the trees, and for an injury to 
his slaves, caused by the defendant in going upon a tract of 
land which the plaintiff held under a lease, and driving off 
his slaves and seizing the turpentine. The testimony dis- 
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closed the fact that the plaintiff was engaged in making tur- 
pentine with another person, and that they were partners, 
that the turpentine which had been lost was the property of 
the partnership, and that the slaves alleged to have been in- 
jured were the property of the plaintiff alone, and the injury 
to them was his individual loss, and. not that of the partner- 
ship. The defendant contended that the plaintiff could not 
recover because of the non-joinder, but the Court held that 
the defendant could not take advantage of the non-joinder 
under the general issue, and that the plaintiff could recover 
his proportional share of the loss, and to this ruling the de- 
fendant excepted. 

The defendant also contended that the plaintiff could not 
recover both for the injury to his slaves, and for the damage 
sustained as a partner for the loss of the turpentine, but the 
Court held otherwise and the defendant again excepted. 

There was evidence that a large part of the turpentine 
consisted of what is called “scrape,” being that portion 
which does not run into the box but remains on the face of 
the tree, and which is removed after it has formed in suffi- 
cient quantity, by scraping it from the tree. It was proved 
that the lease under which the plaintiff held, had expired 
before the trespass was committed, and the defendant con- 
tended that the plaintiff could not recover for the scrape tur- 
pentine remaining on the trees. 

His Honor charged the jury that if the plaintiff had cul- 
tivated the trees and manufactured the scrape it was his 
property, and was not a part of the tree going with the real- 
ty, and that the plaintiff had a right to remove it, although 
his lease might have expired, and if the defendant drove 
away his slaves and prevented them from removing it the 
plaintiff could recover for the loss of it. 

There was a verdict and judgment for the plaintiff and the 
defendant appealed. 
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W. Mol. McKay, for the defendants. 
Bragg & Strong, for the plaintiff. 


Diox, J. Orude turpentine which has formed on the 
body of the tree, and is usually known as “ scrape,” is per- 
sonal property, and belongs to the person who has lawfully 
produced it, by cultivation. State v. Moore, 11 Ire. 70. It 
is an annual product of labor and industry, and although it 
adheres to the body of the tree it is not a part of the realty. 
The turpentine crop may be properly classed with fructus 
industriales, for it is not the spontaneous product of the 
trees, but requires annual labor and cultivation. Upon a 
similar principle, hops which spring from old roots have long 
been regarded as emblements. 

A lessee of turpentine trees, even after the expiration of 
his lease, has the right of “ entry, egress and regress” to re- 
move the “ away going crops” which he has produced by his 
labor, provided he does so within reasonable time. He has 
a right to the occupation of the premises for that purpose, 
and it this right is refused by the owner of the land, the 
lessee is entitled to recover the value of the property de- 
tained. Brittain v. McKay, 1 Ire. 265. 

The scrape must be removed before thesap begins to flow 
in the subsequent spring, for then the new turpentine min- 
gles with the old “scrape” which cannot be taken away 
without interfering with the rights of the owner of the 
trees. 

In this case, it appeared, that the lease of the plaintiff 
had terminated, but there was no evidence as to the time 
when he entered for the purpose of removing the scrape. 

The charge of his Honor was, therefore, too general in its: 
terms, as the plaintiff had no right of entry after,the new 
turpentine had begun to flow, and for this error there must 
be a venire de novo. 
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The question of pleading raised on the trial by the defen- 
‘dant’s counsel is attended with some difficulty on account of 
the change in our system of procedure. At common law 
in actions in form ex delicto, and which are not for the breach 
-of a contract, if a party who ought to join, be omitted, the 
objection can only be taken by a plea in abatement, or by 
way of apportionment of damages on the trial; and the de- 
fendant cannot, as in actions in form ex contractu, give in 
evidence the non-joinder as a ground of non-suit on the 
plea of the general issue. 1 Chitty, P. 76. 

Under the ©. C. P., sec. 8, par. 1, all civil actions pending 
in the Courts when the present Constitution was approved 
by Oongress, and which were not founded on contract, are 
to be governed by the O.C. P., “as far as may be according 
to the state of the progress of the action, and having regard 
to its subject and not to its form.” A different provision is 
made as to actions founded upon contracts made previous to 
the 0.0. P. Merwin v. Ballard, at this term. 

The ©. C. P., sec. 62, provides that the parties who are 
united in interest must be joined as plaintiffs or defendants, 
&c. If a necessary party to an action be omitted, and the 
defect appears upon the face of the complaint, the non-join- 
der must be taken advantage of by demurrer. O. CO. P., sec. 
95. If it does not appear upon the face of the complaint the 
objection may be taken by answer. O. O: P., sec. 98. “If 
no such objection be taken, either by demurrer or answer, 
the defendant shall be deemed to have waived the same.” 
‘©. O. P., sec. 99. It does not appear from the transcript at 
what term of the Court the issues were joined in this case, 
and the defendant might have put in a plea in abatement at 
any time before pleading in bar of the action. If the issues 
were not joined when.the case was transferred to the 
Superior Court, he would have been entitled to have objected 
to the non-joinder of a necessary party by answer, as the 
defect does not appear in the pleadings. As the defendant 
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went to trial without taking any such objection, the charge 
of his Honor must be sustained. 
Venire de novo awarded. Let this be certified. 


Per CURIAM. Venire de novo. 








JOSHUA MILLER and others, Deacons of Thyatira Church, ». GEO, 
T. BURNEST and KATE C. BARNES. 


Though the Court of Probate has exclusive original jurisdiction of spe- 
cial proceedings to recover legacies and distributive shares, yet, if the 
executor has so assented to a pecuniary legacy as to amount to an ex- 
press or implied promise to pay the legacy, it must be recovered by a 
suit in the Superior Court. 


The cases of Hunt v. Snead, 64 N. C. Rep. 170 and Heilig v. Foard, Ibid 
710, cited and approved. 


This was a civil action brought in the Superior Court of 
Rowan County, for the recovery of a pecuniary legacy of 
$5,000 bequeated to the plaintiffs by Samuel Kerr, the tes- 
tator of the defendant. In their complaint the plaintiffs al- 
leged that the defendants, as executors of the testator, had 
assented to the legacy and had in their hands sufficient as- 
sets wherewith to pay it. The defendants filed an answer 
to the complaint, in which they denied that they had as- 
sented to the said legacy. At the Fall Term, 1870, of the 
Court, his Honor, Henry, J., presiding, the defendants mov- 
ed to dismiss the suit for want of jurisdiction, which motion 
was sustained by his Honor, and from the order dismissing 
the suit the plaintiffs appealed. 


Blackmer & McCorkle, for the plaintiffs. 
J. H: Wilson, for the defendants. 
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Sett.E, J. The only question which is presented by the 
record for determination is one of jurisdiction. In deciding 
this we are not to consider the answer of the defendants, for 
their motion to dismiss puts them in the same position as if 
they had demurred. 

Taking then the complaint to be true, the plaintiffs have 
a right to bring their action to the Superior Court, upon the 
ground that the legacy has been assented to, that is, pro- 
vided the assent amounted to an express or an implied pro- 
mise to pay the same. The assent of the executors to the 
legacy is distinetly alleged in the complaint, and it takes 
this case out of the general rule laid down in Hunt v. Snead, 
64 N. 0. 170, and Heilig v. Foard, 64 N. ©. 710, that the 
Probate Court has exclusive original jurisdiction of special 
proceedings tor legacies and distributive shares. 

The assent is alleged in broad terms, and if the proof shall 
show that it amounted to an express or implied promise to 
pay the legacy, it became a debt to be recovered like any 
other debt in the Superior Court. There was error in dis- 
missing the action. 

Let this be certified, &c. 


PER CURIAM. Judgment reversed. 
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JAMES F, KORNEGAY and another ». GEORGE COLLIER and 
others. 


‘Where there is a lease for years, and before the end of the term, the in- 
terest of the lessor in the land is conveyed to a third person, or is sold 
under execution and purchased by such person, the rent. reserved, 
which is not.due at the time of, the conveyance, or sale and Sheriff's 
deed, passes with the reversion to the purchaser, and cannot, there- 
fore, be subjected afterwards to the debts of the lessor. 


The doctrine of the different kinds of rents in England, and of rent in 
this State discussed and explained. 


The cases of Dalgleish v. Granby, Conf. Rep, 22, Slate.v. Farrell, 12 Ire. 
180, and Deaver v. Rice, 1 Dev. and Bat, 431, cited.and approved. 


This was a bill filed under the former system in the Court 
of Hquity for the County of WAaxNB. 

The defendants filed their answers, whereupon the case. 
was set for hearing upon bill and answers, and transmitted 
to be heard in this Court. The facts and pleadings in the 
cause will be found sufficiently stated in the opinion of the 
Court. 


Bragg & Strong, and Fowle & Badger, for the plaintiffs. 
Moore & Gatling, for the. defendants. 


PEARSON, ©. J. Thescope of the bill is to subject the 
rent reserved upon a lien of five years by Oollier to Miller 
.& Oo., to the satisfaction of the plaintiff's judgment against 
Collier. The right to relief in equity is put on the assump- 
tion that the several amounts due, and that will become due, 


as rent are “choses in action,” which can only be reached 


by an equitable ft. fa. 

The defendant Dortch alleges that he is assignee of the 
reversion by a deed of Oollier, and also by a deed of the 
Sheriff under an execution in favor of one Barnes, and also 
iby a deed of the Sheriff under an execution in favor of one 
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Adams, and the equity of the plaintiff is contested on the 
assumption that the rent is not a “chose in action” but. 
rent service incident to the reversion which passed with it. 
to him as assignee. 

Therent accrued at the date of the deed of Collier to Dortch, 
it is agreed, did not pass with the reversion but that was 
paid before the filing of the bill, and is out of the case. The 
controversy is, as to the rent accrued after the execution of 
the deed to Dortch. Did it pass with the reversion, or was. 
it a chose in action belonging to Collier, which can be reach- 
ed only by an equitable fi. fa. ? 

When there is a reversion the rent reserved is rent service. 
We are of opinion that rent service is incident to the rever- 
sion, and passes to the assignee. This principle of the 
common law seems to us to be so well settled, that in Rogers 
v. McKenzie, at this Term, we assume it to be familiar 
learning, and the opinion in that case, which turned on the 
question, had been written out, ready to be filed, but upon 
the opening of this case, seeing that the counsel for the 
plaintiff intended to make the point, and desired to argue it, 
the filing of the opinion was deferred. 

It seems the question has never been directly before the 
Courts of this State for decision ; whether it was}because we 
have had so few leases for long terms, or because it has been 
taken for granted by the profession, that the rule of the 
common law obtained is immaterial, so it is, the question is. 
an open one; on the argument such was admitted to be the 
law in England, but it was contended that this rule of the 
common law had never been “in force, and in use,” in this. 
State. 

The argument is put mainly on the ground that the 
remedy by distress not having been adopted in this State, 
(Dalglish v. Granby, Con. Rep. 22,) it follows that all rent is. 
rent seck, and there was no longer any such thing as rent 
service; this is a non sequiter. It appears by the full brief. 
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of Messrs. Moore & Gatling that in many of the States: 
where the remedy by distress has been abolished, still the 
rule that rent service passes to the assignee of the reversion. 
as an incident thereto, is fully established and acted upon. 
Indeed, the rent is deemed rent service because of the 
tenure between lessee and lessor, and in no wise depends 
upon the circumstance of the right to distrain. 

Another argument urged by Mr. Strong was drawn from 
the position taken in State v. Yarrell, 12 Ird. 135. “In 
this State we are all tenants in capite, our tenure is that of 
free and common socage, yielding fealty, doing suit to Court. 
and paying such taxes as the General Assembly may from 
time to time assess.” Hence he inferred there is no tenure 
between lessor and lessee of a term of years, and consequent- 
ly there is no service on the one side, and no implied war-- 
ranty on the other. On examination it will appear that the 
position is restricted to tenants in fee simple, and has no: 
reference to tenants ot particular estates. In regard to the 
latter, no reason can be suggested why the tenure between 
the tenant and revisioner does not obtain in this State, and 
should not be attended by the common law incidents of 
tenure, i. e. fealty and rent on the part of the tenant, and. 
warranty on that of the reversioner, the only modification 
being that fealty as now understood means only that the 
tenant shall not dispute the title of the reversioner, but that 
it is an incident of the tenure, and the rent is payable as part 
of the service. The statute quia emptores applied to estates 
in fee simple only, and abolished the tenure between feoffor 
and feoffee. Hence when the entire estate passes, and rent. 
is reserved, it is necessary to insert a clause of distress to 
make it rent charge, otherwise it is rent seck, and to insert. 
an express warranty, otherwise there will be none, for there 
is no tenure from which a warranty can be implied. So that 
statute gave rise to rent charge and also to express warranty ; 
but as between a particular tenant and the reversioner the 
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tenure is not affected by any statute. The rent reserved 
follows the reversion as rent service, and warranty is implied, 
by reason of the tenure. See 2 Blackstone. 

An effort was also made, to support the position that all 
rent in this State is seek, to-wit, a naked “ chose in action” 
from thé case Deaver v. Rice, 4 Dev.and Bat. 431, in which 
it is held a landlord has no lein on the crop for the rent, al- 
though reserved to be paid by a part of the crop. It is not 
perceived how that case affects the question ; at all events, 
soon after the decision, the Legislature enact or declare the 
law to be that the landlord shall have a lien on the crop for 
the rent. 

Our conclusion is, that the rent not accrued at the date of 
the deed was not a mere chose in action to Dortch, but 
passed to Dortch with the reversion as incident thereto. 
It follows, that the plaintiff fails in the only purpose with 
a view to which, his bill was framed—that is, to subject the 
rent. The ground taken by the counsel for the plaintifi—to- 
wit, as it appears from the answers, that Collier had a re- 
sulting trust, under the deed to Dortch, the purchases made 
by him (he being a trustee) at the sales of the Sheriff, will 
be deemed in equity to have been for the benefit of the trust 
fund, to relieve it from incumbrances, leaving the resulting 
trust in Collier, unaffected except by the additional charge 
of the outlay deemed necessary by the trustee in aid of the 
trust fund; and consequently such resulting trust is subject 
to the creditors of Collier, and may be reached by the pres- 
ent bill, under the prayer for general relief, and the plaintiff 
is entitled to a reference to fix the amount due of the debts 
secured by the deed to Dortch, and the additional charges to 
disencumber the title, minus the rents received from lessees, 
and the rents and profits received by Dortch after the expi- 
ration of the term, to the end that the land may be sold and 
the proceeds of sale after satisfying the amount charged, be 
applied to the satisfaction of the plaintiff's judgment, is fit 

for consideration. 
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Without intimating an opinion upon this question, it is 
enough for us to say the bill does not make allegations to 
raise the question, and it cannot be helped out by the facts 
set forth in the answers, there must be, allegata as well as 
probata. Although the facts set out in the answers may 
show that Collier is entitled to a resulting trust, still as these 
facts are not alleged in the bill there is no rule by which the 
plaintiff can avail himself of them under the general prayer 
for relief. 

When the answers came in he might have amended his 
bill, so as to strike at the resulting trust of' Collier if he has 
one. But in the shape the case now comes on for hearing 
he does not entitle himself to an equity against such result- 
ing trust. 

A's the bill was filed under the old mode of procedure, and 
the cause was set for hearing on bill and answer and sent to 
this Court for hearing, the plaintiff, if soadvised, may have 
an order to remand the case with a view to amendment, upon 
paying all the cost, as in case the bill stood dismissed, oth- 
erwise the bill will be dismissed at plaintiff's cost. 

A decree to that effect may be filed, unless the motion to 
remand be made during the term. 
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R. ©. PLOTT ». THE WESTERN NORTH CAROLINA RAILROAD 
COMPANY. 


A Rail Road Company may dispense with the assessment of damages by 
commissioners for passing over the land of a proprietor, by promising 
to settle and pay it without assessment, and the land owner may re- 
cover upon the special promise. 

The statute of limitations was suspended in this State by different acts: 
of the Legislature from the 11th May, 1861, to the 1st day of January, 
1870, and hence a parol contract which was not barred by the said sta- 
tute on the said first mentioned date could not have been so prior to 
the 1st day of January, 1870. 


The case of Johnson y. Winslow, 63 N. C. Rep. 552, cited and approved. 


This was a civil action commenced in 1869, and tried be- 
fore his Honor, Judge Mitchell, at the Fall Term, 1870, of 
the Superior Court for IREDELL County. 

The claim was for damages caused by the defendant, tak- 
ing and using the plaintiff’s land foritsroad. It was in evi- 
dence that the plaintiff applied verbally to the defendant, 
through its officers for an assessment of the value of his 
land over which the road had been located, and that this 
application had been made within two years after the loca- 
tion of the road, and had been repeated in the summer or 
fall of 1858 just before the expiration of the said two years, 
and that the defendant put him off by assurances that the 
damages should be paid him. 

The defendant’s counsel contended that the , plaintiff could 
not recover, because he had not made a legal application 
within two years from the location of the road according to 
the provisions of the defendant’s charter, and that applying 
verbally was not sufficient. And further that the action 
was barred by the statute of limitations. His Honor charged 
the jury otherwise and the plaintiff had a verdict and judg- 
ment, and the defendant appealed. 
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Caldwell and Busbee & Busbee, for the plaintiff. 
Boyden & Bailey and Furches, for the defendant. 


READE, J. The plaintiff was not obliged to pursue the 
remedy prescribed in the defendant’s charter to recover dam- 
ages for the way over his land, to-wit: assessment by com- 
missioners within two years from the time the road was lo- 
cated, because the defendant dispensed with it, and assured 
the plaintiff that it would be settled without. And the 
plaintiff may recover upon that special promise. 

The promise was in the summer or fall, 1858, and the ac- 
tion was commenced in 1869, and the statute of limitations 
three years, is pleaded. The plea cannot avail, because, on 
11th May, 1861, before the lapse of three years from the 
promise, the Legislature passed an act suspending the sta- 
tute of limitations, and a series of statutes since then have 
kept the statute of limitations suspended up to 1st January,. 
1870, Johnson v. Winslow, 63 N. O. Rep. p. 552. 

No error. 


PER CURIAM. Judgment affirmed. 
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JOHN F. GRIEL and others.» WILLIAM VERNON aad others, 


‘The Judge, and not the Clerk of the Court, has jurisdiction under the 
C. C. P., seo. 183; to relieve upon motion a party from a judgment ta- 
ken against him through his mistake, inadvertence, surprise or, excusa- 
ble negligence. 

A judgment ‘taken by default for want of a plea is.a surprise upon a party 
under the C. C..P., sec. 133, when; he has employed an attomey to 
enter his pleas and such attorney has neglected to do so ; and the neg- 
léct of the client to examine the records to see whether his pleas have 
been entered is’an excusable one. 


*The-finding by the Judge of the Superior Court: of the facts which, un- 
der the OC. C. P., sec. 133, are alleged to constitute surprise and negli- 
gence, is conclusive and cannot be appealed from, but-whether such 
facts when found constitute surprise or excusable negligence is a ques; 
tion of law, and’ from the decision of the Judge upon it an appeal may 
be taken. 

“The cases of McAden v. Bannister, 68 N. C. Rep. 478, Waddell v. Wood; 
64, N. OC. Rep. 624, and) Staples v. Moring, 4 Ire. Rep. 215, explained, 
distinguished from this, and approved. 


Motion to vacate a judgment made before his Honor, 
Judge Clarke, at the Fall Term, 1870, of Wayne Superior 
‘Court. 

His Honor refused to grant the motion and the defendant, 
Oliver, appealed. The case is sufficiently stated in the opin- 
ion of the Court. 


Rogers & Batchelor, for the defendant. 
Bragg & Strong, for the plaintiff. 


RopMAN, J. This was a motion by the defendant, Oliver, 
administrator of Wallace, made at Fall Term, 1870, of 
Wayne Superior Court, to vacate a judgment recovered 
against Vernon and himself as administrator. The facts 
found by the Judge are as follows: 

The action was assumsit and was commenced against the 
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defendants by writ returnable to Spring ‘ferm, 1867. Ver- 
non at the request of Oliver retained an attorney to plead for 
Oliver that he had fully administered the estate of his intes- 
tate, and had no assets. The Attorney from some eause 
not stated, failed to do so; at the return term a judgment. 
by default was taken against the defendants ; and at the en- 
suing term (Fall, 1867,) the damages were assessed by a 
jury and final judgment was entered. The defendant had 
no information that judgment had been rendered against. 
him until within twelve months before he made his motion 
to set aside the judgment;.and he has a meritorious de- 
fence, in that. he has no assets. ‘The Court refused the mo-- 
tion and the defendant Oliver. appeals. Two questions are 
made. 
1. It is contended by the plaintiff that the Clerk alone 
has jurisdiction to set aside a judgment under sec. 133, O. 
C. P. We think there is no ground whatever for this. “The 
Judge may” “relieve a party from a judgment, &c.” The 
word Judge is no where used in the Oode to mean the Olerk. 
Sec. 108 says that Court in certain cases means the Olerk, 
and in others the Judge. Moreover, sec. 345, subdivision 5, 
clearly implies that the jurisdiction is in the Judge. Many 
cases are reported in 63 and 64, N. OC. R. of applications to 
set aside judgments, all of which were made to the Judge. 
It is true this question was not suggested in any ot them; 
we have therefore considered it as res integra, and the Oode 
is clear. We were referred to the case of McAden v. Ban- 
ister, 63, N. O. R. 478; but that case is not in point. It 
was an application to a Olerk to set aside an execution upon 
a Justice’s judgment which he had improperly docketed ; an 
act of his own which the Judge neither actually or by in- 
tendment of law had done. Olearly the case did not come 
within either of sections 133 or 345. 

2. It is contended that the mover, Oliver, has not brought 
his case within the terms of sec. 133. That says that, the 
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Judge may, “at any time within one year after notice there- 
of, relieve a party from any judgment order or other pro- 
ceeding taken against him through his mistake, inadvertence, 
surprise, or excusable neglect, and may supply an omission 
in any proceeding.” The words used are somewhat com- 
prehensive, and would seem intended to enlarge the class of 
cases in which Courts heretofore gave similar relief. In this 
case the party retained an attorney to enter a plea for him; 
that an attorney should fail to perform an engagement to do 
such an act as that, we think may fairly be considered a 
surprise on the client: and that the omission of the client to 
examine the records in order to ascertain that it had been 
done, was an excusable neglect. This case does not resem- 
ble, Waddell v. Wood, 64 N. O. R. 624, where the neglect 
was justly held excused. In Staples v. Moring, 4 Ire. 215, 
the plaintiff had employed noattorney. It was further con- 
tended that no appeal could be taken from the decision be- 
low, as the granting of the motion was discretionary. We 
think the decision of the Judge involved a question of law. 
He finds first the truth of the facts alleged as constituting 
the excuse ; his decision on this point is final: secondly he 
declares whether in law those facts are a sufficient excuse ; 
this is a question of law, just as malice, probable cause, rea- 
sonable time, &c. 

The judgment below is reversed, andthe case is reman- 
ded to be proceeded in, in conformity to law. 


PER OURIAM. Judgment reversed. 
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A. H. ERWIN ». WESTERN NORTH CAROLINA RAIL ROAD 
COMPANY. 


Where it appeared that the plaintiff on the lst of January, 1865, hired 
his slaves to the defendant upon the express understanding that he was 
to take Confederate money in advance, or whenever he should apply 
for it, and the defendant was always ready to pay the Confederate 
money, but the plaintiff never applied for it, it was held that he was 
not entitled to recover the value of the hire of the slaves. 


Williams v. Rockwell, 64 N. C. Rep. 325, cited and approved, and distin- 
guished from the present case. 


This was a civil action tried before his Honor, Judge 
Mitchell, at the Fall Term, 1870, of BuRKE Superior Court. 

The action was brought to recover the worth of the hire 
of three slaves for the year 1865, and it was in evidence that 
the defendant hired the slaves of the plaintiff on the first 
day of January, of that year, for the full term of one year 
at the price of two thousand dollars each, in Oonfederate 
currency ; and that the company refused to hire the slaves 
unless the plaintiff would agree to take Confederate currency 
in advance for the hire; that he did agree to do so, with the 
understanding that he was to get the money whenever he 
should apply for it; that the defendant had the money in 
hand to pay whenever the plaintiff should apply, but he never 
did apply for it. 

The defendant’s counsel contended and asked his Honor 
to instruct the jury, that the plaintiff could not recover upon 
the contract as proved, or if entitled to recover at all, he 
could get only the value of the Confederate currency at the 
time of the contract. His Honor declined to give the in- 
struction asked for, but charged the jury that the plaintiff 
was entitled to recover what the slaves were reasonably 
worth. There was a verdict and judgment in accordance 
with his Honor’s charge and the defendant appealed. 
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Boyden & Bailey and Furches, for the defendant. 
No counsel for the plaintiff. 


Dick, J. If the plaintiff had hired his negroes to the 
defendant on the 1st day of January, 1865, for Confederate 
currency, under an ordinary contract of hiring—then this 
case would come within the decision in Williams v. Rockwell, 
64 N. ©. 325—and the plaintiff would be entitled to recover 
the value of the services of his negroes. 

But this contract differs materially from an ordinary con- 
tract of hiring when payment is to be made at a future day. 

It was in evidence “that the defendant refused to hire said 
negroes unless plaintiff would agree to take Confederate 
money in advance for the hire. Plaintiff did agree to do so 
with the understanding: that he was to get the money when- 
ever he would apply for it.” This agreement constituted 
mutual and dependant contracts between the parties, founded 
upon concurrent considerations. 

The defendant promised that upon reveiving the negroes 
he would pay Confederate money for the hire, or be ready to 
make payment when the plaintiff should apply. The evi- 
dence shows that the defendant kept funds ready to comply 
with his contract. 

The plaintiff agreed to receive such money in advance, or 
make application for payment within areasenable time. As 
the plaintiff did not perform his contract by offering to re- 
ceive the money, he is,not entitled to recover. Chit. on Con. 
738, 1 Salk 170 n (a) 1 Saund. 320 n (4) 57. 

There was error in the ruling of his Honor and there must 
be a venire de novo. 

Let this be certified. 


PER CURIAM. Judgment reversed. 
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ISAAC BATES vc. BANK OF FAYETTEVILLE. 


The 503rd section of the C. C. P., which provides for the docketing of a 
Justice’s judgment in the office of the Clerk of the Superior Court of 
the County, soas to make it a judgment of the Superior Court, from 
the time of its being docketed, is not repealed by the Act of 1868-9, 
ch. 76, entitled ‘“‘An Act suspending the Code of Civil Procedure in 
certain cases.” 

The cases of Norwood v. Sharpe, 64 N. C. Rep. 682, and McAdoo v. Ben- 
bow, 63 N. C. 461, cited and approved. 


Motion to vacate a judgment and set aside an execution 
issued thereon, made before his Honor Judge Russell, at 
Fall Term, 1870, of CUMBERLAND Superior Court. 

The facts were that the plaintiff obtained a judgment 
before a justice of the peace against the defendant on the 
4th day of April, 1870, for the sum of $195 and costs, and 
on the same day a transcript thereof was filed and docketed 
in the office of the Olerk of the Superior Court of Cumber- 
land County, that being the County in which the judgment 
was rendered. Executions were afterwards issued on the 
judgment under which the defendant’s property, personal 
and real, were levied upon and sold. The defendant, after 
due notice to the plaintiff, moved to vacate the said judg- 
ment of the Superior Court and set aside the execution 
which had been issued thereon, for the following reason: 

That on the 4th day of April, 1870, which was in vacation, 
the Olerk had no right to make the judgment of the Justice 
a judgment of the Superior Court, because the Act of March 
22nd, 1869, (see Acts of 18689, ch. 76,) entitled “ An Act 
suspending the Court of Civil Procedure in certain cases ” 
applied to and repealed section 503 of the O. ©. P. 

His Honor declined to grant the motion to vacate the 
judgment and set aside the execution, and the defendant 


appealed. 
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B. & T. C. Fuller and Phillips & Merrimon for the 
defendant. 
Hinsdale and McRae for the plaintiff. 


SETTLE, J. We are of opinion that the act ratified the 
‘22nd day of March, 1869, entitled “An Act suspending the 
Code of Civil Procedure in certain cases,” does not repeal or 
suspend section 503 of the Code of Civil Procedure. This 
section enacts that “a Justice of the Peace on the demand 
of a party in whose favor he has rendered a judgment, shall 
give a transcript thereof, which may be filed and docketed 
in the office of the Superior Court Clerk of the County where 
the judgment was rendered. The time of the receipt of the 
transcript by the Clerk shall be noted thereon and entered 
on the doeket; and from that time the judgment shall be a 
judgment of the Superior Court in all respects,” &c. 

In rendering the services required by this section the Clerk 
performs no judicial act, he gives no judgment of his own, 
but simply records the judgment of the Justice of the Peace, 
just as he records the judgment rendered in some other 
county, and sent to him to be entered upon his judgment 
docket. Norwood v. Sharpe, 64 N. 0. 682. And thereupon 
by operation of law, the Justice’s judgment becomes a judg- 
ment of the Superior Court in all respects. 

There is nothing in McAdoo v. Benbow, 63 N. O. 461, 
which militates against this view. The general policy in 
regard to the collection of claims within the jurisdiction of a 
magistrate has been to give a speedy remedy, but if the 
construction contended for by the defendant be adopted, it 
will virtually destroy the jurisdiction of Justices of the 
Peace, and as was said upon the argument, if a Justice’s 
judgment cannot be docketed except in term time, then 
there is no way for a judgment creditor to secure his lien 
upon land, and it is in the power of the debtor to dispose of 
his land at any time before the term, and thus defeat the 
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judgmert. It cannot be that the Legislature intended such 
results. If such had been their purpose, they would un- 
doubtedly have used plain terms to express it. On the con- 
trary the Legislature, during the same session, and a few 
days after the ratification of the act suspending the Oode of 
Civil Procedure in certain cases, (ratified the 22nd day of 
March, A. D., 1869,) expressly recognized the existence and 
binding effect of the O.0.P., sec. 503, by repealing the last 
clause only of said section. The Act of 1868-9, ch. 95, 
sec. 1, ratified the 1st day of April, A. D., 1869, enacts 
“that the last clause of section five hundred and three of the 
Oode of Civil Procedure, in the following words, to-wit: 
‘But no Justice’s judgment, for a less sum than twenty-five 
dollars, exclusive of costs, shall be so filed and docketed in 
the office of the Clerk of the Superior Court,’ be and the 
same is hereby repealed,” thus recognizing and leaving in 
full force all other provisions of the said section. And again 
by the 13th section of an Act to create a mechanics, and 
laborers, lien law, ratified the 6th day of April, A. D., 1869, 


section 503 of the Code of Civil Procedure, is expressly re- 


cognized as being in full force. 
The judgment of the Superior Court is affirmed. 


PER OURIAM. Judgment affirmed. 
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B. K. POND, Adm’r. of L. E. HORNE, ». JAMES E. HORNE. 


A bond given for money lent upon usurious interest during the existence 
of the statute against usury, Rev. Code, ch. 114, was made void ipso 
Saco by that statute, and was not revived when it wasrepealed by the 
act of 1866, ch. 24. 

In an action upon a simple contract, usury may be given in evidence un- 
der the general issue, treating the contract as void. And though, in a 
suit upon an usurious bond, it is necessary to plead the statute, it is 
not to bar the action, but to put the Court in possession of the facts 
whereby it is shown that the contract was wholly void. 


This was a civil action tried before his Honor, Russell, J., 
at the last Fall Term of the Superior Court of ANson 
County. 

The complaint was founded upon a bond executed by the 
defendant to the plaintiff’s intestate in the year 1861. The 
defendant admitted the execution of the bond, but relied as 
a defence upon the statute of usury, Rev. Code, ch. 114. 
It was admitted that the bond was given in consideration of 
money lent at the rate of ten per cent. interest per annum, 
and it was contended for the defendant that the illegal con- 
sideration made the instrument void, while the plaintiff in- 
sisted that he had a right to recover, upon the ground that the 
statute had been repealed by the act of 1866, ch. 24. His 
Honor ruled in favor of the plaintiff and he had a verdict 
and judgment, and the defendant appealed. 


Blackmer & McCorkle, for the defendant. 
Battle & Sons, for the plaintiff. 


PEARSON, ©. J. A perusal of the enacting clause of the 
statute under consideration, shows clearly that it has no ref- 
erence to contracts made before its passage. The wording 
and whole scope looks ahead and has in contemplation con- 
tracts that may be entered into in future. So all of the 
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‘learning in respect to the retroactive effect of statutes has no 
“bearing. 

The case turns upon the effect of the repealing clause. 
“The old usury act is repealed absolutely, and the Oourts can 
-give no further effect to it, but so far as the act has already 
had an effect, that, of course, is not disturbed by the repeal. 

This rule as to the effect of the repeal of a statute is set- 
tled by the cases both in England and in this country, and 
it is so consonant with the reason of the thing, that discus- 
sion is not called for. 

The question is, was the bond sued on, made void by force 
of the old statute, or was the effect of the statute merely to 
‘make the bond voidable by plea? If the tormer, and noth- 
ing was left to be done, the repeal of the statute has no 
- operation in regard to a matter “passed and closed.” Dwarris 
on Statutes, 676. If the latter, and something was to be 
done in order to give effect to the statute, the repeal stops its 
further operation. 

By way of illustration, seven years adverse possession of 
‘land under color of title, ripens it, and makes it a good title ; 

-80 three years adverse possession of personal property con- 
fers a good title by force of the statute, and that result hay- 
ing been effected, a repeal of the statute would not «ivest 
the title; “the fact is accomplished ” and the matter “pass- 
ed and closed.” On the other hand, the repeal of a statute 
which simply bars the right of action will prevent the bar of 
an action brought after the repeal, and even, of an action 
‘pending at the date of the repeal, for, the matter was not 
passed and closed, but something is to be done, in order to 
give effect to the statute ; and nothing can be done under it, 
after its repeal. So, in respect to statutes making certain 
acts indictable, it is settled that a repeal of the statute at 
any time before judgment puts an end to the prosecution, 
(unless there be a saving clause,) on the ground, that the 
statute had not had its full effect, and something remained 
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to be done, for, to sustain a proceeding criminalitur, the act. 
must be an offence both at the time, it is committed, and at. 
the time it is to be punished. For the like reason, a penalty 
cannot be recovered after the repeal of the act by which it is. 
given—the recovery of the penalty is something which re- 
mains to be done, and although as was ingeniously argued 
by Mr. Battle, the loss of the debt, is in one sense a penalty, 
yet it is a penalty enforced at the time the usurious contract. 
is made, and is the same, as if the penalty of double the- 
amount of the money lent, had been sued for and recovered 
before the repeal of the statute. The idea of sueing to re- 
cover it back would not be entertained for a moment. 

Our case then, is narrowed to this, is a usurious contract 
made void by force of the old statute per se, or is it necessa- 
ry to plead the statute in order to give it full effect? In 
other words, is the contract void by force of the statute, or 
is the statute only a bar to the action? We are entirely 
satisfied that the former is the true construction. The words. 
are plain, “all contracts, bonds, &c., shall be void.” 

In an action upon a simple contract usury may be given 
in evidence under the general issue treating the contract as 
void. 

In an action upon a bond, the plea alleges a usurious con- 
sideration, “‘ contrary to the form of the statute insuch case 
made and provided, by means whereof, and by.force of said 
statute the said writing was, and is, wholly void in law,” 3- 
Chitty, 966. 

So, it is seen, that the office of the plea is not to bar the 
action, but to put the Court in possession of facts, whereby 
the “contract is wholly void in law.” Such being the case 
the repeal of the statute has no effect. The reason for re- 
quiring the matter to be set out specially by plea, is that a 
deed (unless it be void ab initio) because of its solemnity, 
can only be defeated in a manner equally solemn, “ eo liga- 
mine quo ligatur ;” under this maxim payment was not a. 
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discharge of a bond until 4th Ann, a release or acquittance 
under seal,‘being necessary. When the deed is void at com- 
mon law—as a bond executed by a married woman, or @ 
bond for a consideration malum in se—such matter may be 
given in evidence under the plea “ non est factum,” for, it is 
void, ab initio, and never was a deed even for an instant; 
but when a statute assumes the existence of a bond in the 
first instance, and declares it to be void, such matter, as we 
have seen, must be set out by special plea, for the technical 
reason referred to, but when the matter is so set out, a bond 
given upon a usurious consideration is void in the same sense 
to all intents and purposes, as a bond given for a considera- 
tion malum in se. In either case if the bond be renewed, 
the second bond is void, or if the bond be transferred to a 
purchaser for a valuable consideration and without notice, it 
is equally void in the hands of the innocent holder. 

In short, the contract as alleged in the plea of usury by 
force of the statute “was, and is wholly void in law” and 
the subsequent repeal of the statute does not give vitality to 
that which was dead, forin the words of Dwarris the effect 
of the statute is “passed and closed.” 

There is error. 


Per OURIAM. Venire de novo. 





HARPER WILLIAMS to the use of JOSEPH PEARSALL, ¢. al. ov. 
ZACH. SMITH and IVEY SMITH. 


W. A. Allen, for the plaintiff. 
Rogers & Batchelor, for the defendants. 


PraArson, O. J. The same opinion in this case, as in 
Pond v. Horne, at this term. 
But as the jury find the usury specially and his Honor 
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gave judgment for plaintiff, upon that finding, the judg- 
ment is set aside, and judgment for defendant that he go 
without day, and recover his cost. 








J. C. HALYBURTON and others, Ex’rs of JACOB HARSHAW, ». 
JOHN DOBSON. 


Where the testator of the plaintiffs and the defendant went, in the life 
time of the testator, toa third person and had a conversation with him 
in relation to the subject of the controversy, and at the trial both the 
testator and the said third person were dead, it was held that according 
to the true intent and meaning of the proviso to the 343d section of 
the Code of Civil Procedure, the defendant could not testify to the 
conversation between the testator and such third person. 


The cases of Peoples v. Maxwell, 64 N. OC. Rep. 313, and Whitesides v. 
Green, Ibid 308, cited and approved. 


This was a civil action tried before Mitchell, J., at the 
Fall Term, 1870, of BurKE Superior Court. The plaintiffs 
were the executors of Jacob Harshaw and sued in that ca- 
pacity. On the trial, it became material to ascertain whether 
the testator of the plaintiffs had received from the defendant 
certain Confederate money voluntarily, or under fear and 
coercion. The defendant offered himself. as a witness to 
prove that the testator and the defendant by agreement 
went to the office of R. O. Pearson, in the town of Morgan- 
ton, to obtain his advice, as to the propriety of receiving the 
money; that the testator and Mr. Pearson held a conversa- 
tion in the office in which the testator, the defendant and 
Mr. Pearson were assembled, in which Mr. Pearson advised 
the testator to take the money, and gave it as his opinion 
that the money could be profitably used. The plaintiffs ob- 
jected to the testimony, because both the testator and Mr. 
Pearson were then dead, but his Honor admitted the defen- 
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dant to state what had passed in the conversation between 
the testator and Mr. Pearson. <A verdict and judgment 
were given for the defendant, and the plaintiffs appealed. 


Folk for the plaintiffs. 
No counsel for the defendants. 


ReApDE, J. TheO. O. P. sec. 343, provides, that a party 
to an action may be a witness in his own behalf, “ Provided, 
that no party, &c., shall be examined in regard to any trans- 
action or communication, between himself and a person, who, 
at the time of the examination is dead.” 

The reason for the exception is apparent. There could 
never be a recovery against an unscrupulous party, if he 
were permitted to testify where it would be impossible to 
contradict him. The statute ought to be construed in 
view of this mischief. 

His Honor held, properly, that the defendant could not 
testify as to what passed between himself and the deceased 
testator, Harshaw. But his Honor permitted him to testi- 
fy as to what+ passed between said Harshaw and Pearson, 
both of whom were dead at the time of his examination. 
This was, doubtless, upon the idea that the defendant was 
not a party to the conversation—that it was not “between 
himself and them.” And, in that was his Honor’s error. 
The case states, that defendant and Harshaw, by agreement, 
went to Pearson;to advise with him about the matter in dis- 
pute, that they were all together, but Harshaw and Pearson 
carried on the conversation, and Pearson gave his advice, 
and Harshaw?acted upon it. Itis striking in the dark to 
say that this transaction was not “ between the defendant 
and Harshaw.” It was a transaction between them, and the 
defendant ought not to have been allowed to speak of it. 

The question will, doubtless, frequently arise in practice, 
whether afparty who offers himself as a witness, can testify 
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to a transaction or communication not directly between him- 
self and a person deceased, but between two other persons, 
both of whom are dead—as for instance, whether if in this 
case he had overheard Harshaw and Pearson talking to- 
gether. The mischief intended to be guarded against, is, a 
party’s testifying in regard to a matter where it is impossi- 
ble te contradict him if he swears falsely. That is often al- 
lowed to witnesses who have no interest in the matter; and 
the ordinary presumption in favor of human veracity is the 
safeguard ; but, whether an interested witness, the party to 
the suit, is to be allowed the same privilege is a grave ques- 
tion. It is not necessary to be decided in this case, and we 
leave it for discussion and future consideration. 

In the cases of Peoples v. Maxwell, 64 N. O. R., 313, and 
Whitesides v. Green, Ibid 308, kindred questions to the one 
involved in this case were decided, and these cases are ap- 
proved. 

There is error. 


Per OvurRiIAM. Venire de novo. 
6 
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JOHN C, TERRELL, Assignee, ». J. W. WALKER and others, 


When a debtor tenders money in payment of his debt to the creditor, 
who says he has no use for it, and thereupon the debtor concludes to 
retain the money awhile longer and does so, he thereby waives the 
tender. 

To make a tender effectual, the debtor must be ready, willing and able 
to pay, and must so inform his creditor and must also produce the mo- 
ney, unless such production be waived by the absolute refusal by the 
creditor to receive it. ‘ 

A note given for money borrowed during the late war was, by force of 
the Acts of 1866, chs. 88 and 39 and the Act, 1865, presumptively pay- 
able in Confederate money in the absence of any evidence to rebut it, 
yet the Acts did not so far interfere with the contract as to change it- 
into one for the delivery of specific articles ; it is still to be treated as 
a money contract, solvable in money, and not in specific goods. 

A tender of Confederate Treasury notes in payment of a debt solvable in 
such notes, will not, upon the refusal to receive them, vest in the cre- 
ditor the property in any certain Confederate notes, so that by virtue 
of such ownership, he will become liable to their depreciation. But. 
such tender will prevent the recovery of interest after that time. 

If a creditor cause his debtor to desist from making a tender in payment 
of a note at a particular time in the Confederate currency in which it 
was then solvable, by a promise that he will receive it at a fature time, 
and then refuses to receive it, it will not be such a frand (if a fraud at 
all) for which damages would be allowed to defeat the action on the 
note, or be used, as a set off or recoupment. 

The cases of Pation v. Hunt, 64 N. C. Rep. 163, and Mingus v. Pritchett, 
8 Dev. Rep. 78, cited and approved. 


This was an action of debt tried before his Honor, Towr- 
gee, J., at the Spring Term, 1870, of the Superior Court for 
the County of Person. The suit was upon a promissory 
note made by the defendants, Walker & Oo., to the defend- 
ants, Wade & Oo., for the sum therein mentioned, dated 
24th July, 1862, with interest from the 86th July, 1862, and 
assigned to the plaintiff in April, 1867. The defendants 
pleaded, payment, set off, tender and refusal, and the stat- 
utes for scaling debts solvable in Confederate currency. 
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It was proved that the note sued on was given for one 
which Wade & Oo. had theretofore given to the plaintiff for 
money lent, all of which was in Confederate money, except 
about fifty dollars in North Oarolina bank notes. In March, 
1863, the defendants, Walker & Oo., offered to pay the sum 
due the plaintiff, informing him that they had the amount in 
their safe at that time. The sum offered was in Confederate 
currency, and the plaintiff objected to taking it then, but 
said he would do so in the ensuing Fall, and thereupon the 
defendants, Walker & Co., concluded to retain the money 
for awhile longer and did so. In September, 1863, one of 
defendants of Walker & Oo., having in his possession and 
upon his person the amount of said note in Confederate cur- 
rency, met the plaintiff in the street and told him that he 
wanted to pay off the note, to which plaintiff replied, “that 
note will be among my papers at the close of the war.” The 
Confederate money was not produced nor shown to the plain- 
tiff at this time. The witness, who proved the above, said 
he had the same amount in Oourt at the time of the trial, 
but there was no evidence that it was the identical package 
which he had on his person at the time of his conversation 
with the plaintiff. 

His Honor instructed the jury that there was no evidence 
to prove a tender either in March or September, 1863, and 
that the plaintiff was entitled to recover the amount of the 
note with interest from its date according to the scale of de- 
preciation at that date. 

The defendants’ counsel asked the Court to instruct the 
jury that if they believed that the plaintiff had evaded the 
offer of payment in March, 1863, by a promise to receive 
the Confederate money in the Fall of that year, and thereby 
relaxed the efforts of the defendants in providing otherwise 
for the payment of the note, and in the Fall, refused to ac- 
cept said currency, it was fraud on his part, which entitled 
the defendants to the application of the scale of the said 
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currency established for said currency. The Oourt refused 
the instruction. First, because there was no evidence to 
show that the plaintiff had agreed to accept such currency 
in payment of the note. Secondly, because the plaintiff was. 
not originally a party to the note, and no fraud on his part. 
could affect the time at which the scale should be applied. 
Thirdly, because fraud could not be enquired into in this: 
form of action. 

The jury returned a verdict in favor of the plaintiff in 
_ aecordance with the instruction of the Court, upon which a, 
judgment was rendered, and the defendants appealed. 


ae, oo eee 


W. A. Graham, for the defendants. 
Phillips & Merrimonand Fowle & Badger, for the plaintiffs. 


) RopMAN, J. The note sued on was made by Walker & 

Oo. to Wade & Co., on 24th July, 1862; the consideration 
was Oonfederate money loaned by Wade & Oo. to Walker 
& Oo., which the former held as the agent of the plaintiff. 
We see nothing in the circumstances attending the making 
of the note to prevent a recovery by the plaintiff according 
to the legislative scale for Oonfederate currency of July, 
1862. Even if there were no evidence (as we think there 
; was) tending to show an agreement by the plaintiff, person- 
ally, or by his agent Wade, to receive Oonfederate money, 
yet the Act of 1866 creates such a presumption when the 
consideration was a loan of such money, and there is nothing 
in evidence to repel it. Acts 1866, ch. 38, ch. 39, also Act 
1865. 

The defendants contended that Walker & Oo. tendered 
payment to the plaintiff in March, 1863, which he refused. 
We do not think the evidence on this point sufficient to 
prove a tender at that time. Walker offered to pay the 
note and had the ability to do so, which would have been 
under the circumstances a sufficient tender, but when the 
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plaintiff said that he would have no use for the money until 
the fall, when he would receive it, Walker assented to the 
delay; in the language of the case, he “thereupon concluded 
to retain the money awhile longer, and did so.” We think 
this was a clear waiver of the previous tender. 

The defendants contend that a tender was proved ‘in 
September, 1863, and in this we agree with them. The 
substance of a tender is that a debtor should be ready and 
willing and able to pay, and so inform his creditor, and also 
produce the money, unless the production be waived as it 
was on this occasion by an absolute refusal to receive it, 
But what was the effect of this tender? Tostop the interest, 
it is admitted. 2 Pars. Cont. 639. But the defendants 
' contend that it should have either been considered as simply 
a tender, or when taken in connection with the consideration, 
that the refusal was a breach of the defendants promise, 
made in the previous March, which the defendants say was 
a fraudulent one, made with the intent to deceive ; the further 
effect either to defeat the recovery of the plaintift altogether, 
or to throw on the plaintiff the loss from the subsequent 
depreciation of the Oonfederate money. We cannot see 
how in either aspect it can have that effect. First, as sim- 
ply a tender, it cannot have the effect of making the money 
tendered the property of the creditor so as to impose on 
him the burden of its subsequent depreciation. That result 
only follows a tender when the contract is to deliver certain 
goods at a certain time and place, in which case it is held 
that a tender vests the property in the goods in the vendee. 
Patton v. Hunt, 64 N. ©. 163. Mingus v. Pritchett, 3 Dev. 
78. 

In this case the note was topay money: and although by 
the Act of 1866 it was presumptively solvable in Confederate 
Treasury notes, yet the act did not so far interfere with the 
contract as to change it into one for the delivery of specific 
articles ; it is still to be treated as a money contract, solvable 



































JANUARY TERM, 1871. 





TERRELL, ASSIGNEE, 9. WALKER AND OTHERS. 





in money, and not in specific goods. 2 Pars. Cont. 638. 
Second. Assuming, according to the defendant’s contention, 
(which we do only for the sake of the argument,) that the plain- 
tiff’s promise in March to receive Confederate;money in the 
fall was a fraud for which damages could be recovered; or 
was a contract for the breach of which damages could be 
recovered; it was not a contract which equity would specifi- 
cally enforce, and we do not see how unliquidated damages 
could be set off, or recouped in any way in this action on the 
note. Further, upon what principle would the damages be 
assessed? The defendants, Walker & Co., used, or might 
have used, the money they proposed to tender, and may 
have made a profit on it. Will it be said that they would 
be liable for such profit to the plaintiff? The proposition of 
the defendants assumes that the tender which they made 
and afterwards waived in March, had the effect to vest in 
the plaintiff the property in some certain Confederate notes, 
by virtue of which ownership he became liable to their de- 
preciation. We do not think this view can be sustained. 

I have omitted to notice the fact that neither in March or 
in September, 1863, was the plaintiff the legal holder of the 
note declared on. We consider that of no importance, as it 
was held by Wade as his agent under a contract known to, 
and acted on, by all the parties. 

We have also omitted to notice, that a plea of tender is 
incomplete unless accompanied by a payment of the sum 
tendered into Court; because that objection was not made 
by the plaintiff, and perhaps, also, the doctrine would be 
inapplicable in a case like this. 

We think the Judge should have told the jury that the 
plaintiff was entitled to recover the value of the principal of 
the note with interest from 16th July, 1862, to the date of 
the tender in September, 1863, assessed according to the 
legislative scale. 
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. There was error. Judgment reversed, and venire de novo. 
Let this be certified. 


PER CURIAM. Venire de novo. 








JOHN D. HYMAN, Administrator of William Taylor, ». J. JARNI- 
GAN and wife and others. 


Where proceedings are taken, upon a petition by an administrator to sell 
land for the payment of debts, before the Judge of Probate, and he 
orders a sale of the land and it is sold, and the purchaser, upon the 
confirmation of the sale, gets a deed for the land before the purchase 
money is paid, though the proceedings may be very irregular, yet the 
heirs-at-law cannot have the sale set aside by the Judge of the District 
at the regular term of the Superior Court. 
A petition by an administrator to sell land for the payment of debts is a 
special proceeding, and belongs to the original jurisdictioa of the Pro- 
bate Court ; and parties injured by such proceeding ought to apply to 
the Judge of Probate for relief, and if he refuse to act, or acts erron- 
eously, in the matter, an appeal will lie to the Judge of the District in 
Court. 
On a petition to sell land by an administrator for the payment of debts, 
it is erroneous for the Judge of Probate to make an order for the sale 
of the land before the parties defendant have been served with pro- 
cess by publication when they were non-residents : or, before he had 
adjudged upon the proofs required by the C. ©. P., sec. 89, that the 
defendants had been regularly served with process by publication. 
On a petition by an administrator to sell land for the payment of debts, 
where the heirs are minors, it is erroneous for the Judge of Probate to 
_ make an order of sale, where there is no order for the appointment of 
the person who appears as guardian ad lilem; and no order for such 
appointment can be made until the summons be properly served, and 
the other requirements of the OC. C. P., sec. 59, he complied with. 
It is erroneous for a Judge of Probate to order a deed to be made toa 
purchaser of land sold by an administrator to pay debts, until the pur- 
chase money has been paid. 
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This was a petition filed by the plaintiff as administrator 
for the sale of the land of his intestate for the payment of 
his debts, before the Judge of Probate, for the County of 
HENDERSON. 

Such proceedings were had that the land was sold, the 
sale confirmed and a deed ordered to be made to the pur- 
chaser, which was done before the purchase money was paid. 
Afterwards, some of the heirs applied to Judge Cannon, at 
the last Spring Term of the Superior Court of the County, and 
moved to set aside the sale upon the ground that the land 
had been sold at a very inadequate price. The purchaser 
resisted the motion, and his Honor refused to act in the mat- 
ter for the reason that the action of the Judge of Probate 
was final, because it was not objected to nor appealed from 
at the time. From the order of his Honor refusing their 
motion, the heirs appealed to the Supreme Court. The pro- 
ceedings before the Judge of Probate were very irregular, as 
will sufficiently appear from the opinion filed in this Court. 


Phillips & Merrimon, for the plaintiff. 
No counsel, contra. 


_ Dick, J. The proceedings in this case are very irregular, 
and the sale of the land, and the order upon which it was 
made ought to be set aside—but the appellants have not 
chosen the proper remedy. 

A petition by an administrator to sell land for the purpose 
of paying debts, is a special proceeding and belongs to the 
original jurisdiction of the Probate Court. 

Parties injured by such proceedings ought to apply to the 
Judge of Probate for relief, and if he refuses to act in the 
matter, or acts erroneously, an appeal will lie to the Judge: 
of the District. 

According to the transcript there ate many errors in the 
proceedings but we will notice only a few. 

7 
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1st. The order of sale was granted on the 5th of Nov., 
1869, the day the petition was filed, and before the parties 
defendant had been served with process by publication. 

2nd. The Judge of Probate at the time he granted the 
order of sale, did not upon the proofs required in ©. ©. P. 
89, adjudge that the defendants had been regularly served 
with process by publication. 

3rd. There was no order appointing Gulick guardian ad 
litem of the infant defendants. The Oourt had no right to 
appoint a guardian ad litem until the summons was proper- 
ly served—and the appointment must be made as prescribed 
in O. O. P., sec. 59. The act of Gulick on the day the peti- 
tion was filed was unauthorized, and asthe infant defendants. 
were not represented by a guardian, the proceedings are void 
as to them. 

4th. The Judge of Probate acted erroneously in ordering 
a deed to be made for the land before the purchase money 
was paid. Such an order is contrary to the course and prac- 
tice of Courts of Equity in directing judicial sales. 

We make these suggestions in order that the proceedings 
may be properly corrected in the Probate Court and further 
litigation avoided. 

His Honor acted properly in refusing to take cognizance 
of the matter and his judgment must be affirmed. 


PER CURIAM. J udgment affirmed. 
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SAMUEL M. MANN, Ex’r., » JOHN G. BLOUNT, and another. 


The proper mode of obtaining relief under the act of 1868-9, which 
makes bank bills a set off against judgments and executions already 
obtained, is by a rule upon the plaintiff in the judgment or execution, 
which is sought to be enjoined, founded upon proper affidavits, re- 
quiring him to show cause why he shall not accept the bills of the bank 
in payment of the debt, and have satisfaction of the judgment entered 
of record. And a notice of the rule served upon the Sheriff, who has 
the execution in hand, will operate as a supersedias. 


It is the rule of a Court of Equity, or of any other Court which proceeds 
upon the same principles, not to entertain a bill or action, which 
seeks no other relief than that which can be had by orders in a cause 
then pending. 

The cases of Rogers v. Holi, Phil. Eq. 108, and Mason v. Miles, 63 N. ©. 
Rep. 564, cited and approved. 

The person to whom the effects of a bank have been assigned for the 
purpose of winding up its affairs, and every person claiming under 
him, has no higher or better rights than the bank itself would have 
had. 


This was a civil action in which the plaintiff applied for 
an order for an injunction, tried before his Honor Jones, J., 
at the last term of Hyps Superior Court. 

The complaint alleged in substance that the present de- 
fendant, John G. Blount, as assignee of the Bank of Wash- 
ington, had in 1869 obtained a judgment against one Adams, 
and himself as executor of Marcus Swindell, that after a 
payment of a part of it, the plaintiff had obtained bank bills 
of the Bank of Washington, and tendered them in payment 
of the residue of the judgment, an execution on which had 
been issued and was then in the hands of the Sheriff, and 
that the attorney of the plaintiff in the execution and the 
sheriff had refused to receive it. An order for a prelimin- 
ary injunction was obtained on the 7th March, 1870, and at 
the Fall Term, 1870, of the Superior Court, the defendant 
filed an answer, in which it was stated, among other grounds 
of defence, that after the assignment of the effects of the 
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Bank of Washington to the defendant, the judgment was 
obtained, and that the money due thereon did not belong to 
the Bank of Washington, nor to the stockholders thereof, 
but to certain creditors of the said bank, whose claims had 
been established and settled by the judgment and decree of 
the Superior Court of Beaufort County. It was further 
stated that the corporation known as the Bank of Washing- 
ton had had no legal existence since the year 1867. Upon 
his answer, the defendant Blount moved for a dissolution of 
the injunction, which was refused by the Court, and he 
appealed. 


Warren & Carter for the defendant. 
Battle & Sons for the plaintiff. 


Sette, J. The defendant as assignee of the Bank of 
Washington, which went into liquidation in 1867, is seeking 
to collect of the plaintiff in this action, ‘‘ lawful money of 
the United States” in payment of a judgment obtained upon 
a debt made to the Bank—having refused to accept the bills 
of the Bank of Washington in satisfaction ot said judgment. 

The Act of 1868-9, ch. 77, declares, “‘ That an Act enti- 
tled an act to make bank bills a set off, ratified the twenty 
second day of August, A. D. 1868, be so amended as to ap- 
ply to judgments and executions which may have been ob- 
tained on any debt due any of the banks mentioned in the 
aforesaid act.” 

These words are broad enough to embrace the case under 
consideration. But it is contended that the corporation, 
known as the Bank of Washington, has had no legal exist- 
ence since 1867, and that the debt upon which the execu- 
tion, which is now the subject of controversy is founded, is 
not due to the Bank of Washington ; since all the property 
of said Bank has been assigned to the defendant, for the 
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benefit of such of the creditors of the Bank as proved their 
debts. 

We are unable to perceive how these facts can affect 
either the justice or the law of the case. 

We are of opinion that the assignee and all who claim 
under him, have no higher nor better rights than the Bank 
itself would have had. The assignee is simply winding up 
the affairs of the Bank, and so far as its debtors are con- 
cerned, it can make no difference whether the stockholders 
or the creditors are to be benefited. 

We have thought proper to say this much upon the mer- 
its of the case, but we think that the present plaintiff has 
mistaken his remedy. 

A suit in Court is not ended by the rendition of a judg- 
ment, but it is a pending suit until the judgment is satisfied. 

Therefore, the relief to which the plaintiff in this action 
is entitled may be obtained by a rule upon the plaintiff in 
the execution which is sought to be enjoined, founded upon 
proper affidavits, requiring him to show cause why he shall 
not accept the bills of the Bank of Washington, in payment 
of the debt and have satisfaction of the judgment entered of 
record. A notice of the rule upon the Sheriff who has the 
execution in hand will operate as a supersedias. 

Thus the present plaintiff can obtain relief in the cause of 
Blount v. Adams, et al, which is still pending; and it isa 
rule of Courts of Equity not to entertain a bill which seeks 
no other relief than that which can be had by orders in a 
cause then pending. Rogers v. Holt, Phil. Eq. 108. Mason 
v. Miles, 63 N. ©. 564. Council v. Rivers, at this term. 

The judgment of the Superior Court must be reversed, 
and the action dismissed. 


PER CURIAM. Judgment reversed. 
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STATE on the relation of THEODORE KLUTTS ». M. 8. McKENZIE 
and others. 


If a suit which involves the taking an account, be referred, it is the duty 
of the referees to state distinctly in their report their conclusions both 
as to matters of fact and matters of law, so that the Judge may review 
their findings both as to the facts and the law, and that the Supreme 
Court may, in case of an appeal, review his decision upon questions of 
law. 

In a case involving the settlement of a complicated account, the C. ©. P. 
(see sections 245 and 246) requires that it be referred to referees to 
state an account, and objections to their report must be made by way 
of exceptions to it, and neither pasty has the right to require the facts 
to be passed upon by a jury. 


This was a civil action upon a guardian bond brought in 
the Superior Court of Rowan County, which was upon the 
motion of the plaintiff’s attorneys referred to T. G. Haugh- 
ton and D. H. Davis for an account and report. The refe- 
rees having acted and returned a report to the Fall Term, 
1870, of the Court, each party filed exceptions to it, which 
it is unnecessary to state. The referees, in their report, set 
out all the evidence, but did not find the facts upon which 
their conclusions were based. The exceptions were argued 
by counsel on both sides, when his Honor, Judge Henry, 
without finding the facts distinctly, but referring to portions 
only of the evidence, gave a judgment for’ the relators of 
the plaintiff, from which the defendants appealed. 


Boyden & Bailey and Bragg & Strong, for the defendants. 
Blackmer & McCorkle and Battle & Sons for the plaintiff. 


PEARSON, O. J. We feel satisfied, from the manner in 
which this case is now brought up, that it cannot go off up- 
on its merits. 

The referees set out the evidence, but do not find the 
facts, and it is impossible to see the principles of law on 
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-which they base their conclusions ; seemingly, the results ar- 
aived at, is upon the idea of making a fair compromise, 
His Honor does not find the facts distinctly, but leaves 
them to be inferred by reference to portions of the evidence, 
and the difference in the result, is so material, to-wit: near 
$10,000, as to cause this Court to hesitate, and decline to 
grope its way in the dark, for fear a decision upon the matter 
as now presented will not meet the merits of the case. In- 
deed it is impossible for us to come to any satisfactory con- 
clusion in regard to it. The report of the referees will be 
set aside and the cause be remanded—to the end, that the 
referees may distinctly set out their conclusions, both as to 
the facts and the law—and that his Honor may review their 
finding in regard both to facts and law, and that this Court 
may review his conclusion in matters of law. 
It was suggested on the argument that the parties would 
be entitled to have the facts passed on by a jury. We do 
not concur in that view. Ina case involving complicated ac- 
counts, the mode of trial under the O. O. P., is by reference, 
and the proceeding is in analogy to a reference to the Olerk 
and Master in the old mode of Equity procedure, and his re- 
port is to be finally disposed of on exceptions. Otherwise, 
we shall let in all of the inconveniences that attended the 
old action of account, which-caused it to be disused and its 
place to be taken by a bill in equity for an account, for, in 
that action, whenever an issue of fact was joined, the Audi- 
tor was obliged to return the case to Court, to have the issue 
passed on by a jury, and whenever there was an issue of law, 
he had to stop and take the opinion of the Judge, thus cause 
.such delay and impediments to the administration of justice, 
as to induce the Chancellor to take jurisdiction in his Court 
of Equity, of matters of account, not because there was any 
peculiar equity involved, but on the express ground that the 
mode of trial in the Courts was defective and the merits of 
.the case could not be reached by a jury trial. The O. ©. P. 


















IN THE SUPREME COURT. 





SELLARS AND OTHERS, ADM’RS. OF SELLARS, 0. JOHNSON. 





does not intend to revive this antiquated and impracticable- 
mode of trial in regard to matters of complicated accounts. 
‘The mode adopted is by a reference to a referee, who gives his 
judgment on both facts and law, and then by the judgment 
of this Court on the questions of law. 

This opinion will be certified and the cause be remanded 
without costs. 


PER CURIAM. Case remanded. 








B. A. SELLARS and others, Administrators of THOMAS SELLARS, 
o. THOMAS D. JOHNSON. 


When the terms of a contract are in writing, or otherwise ascertained, 
the construction of the contrgct is for the Court and not for the jury. 
Hence, where it appeared that a person having pork to sell in the year 
1863, wrote to the buyer as follows: ‘‘Owing to the great fluctuation in 
Confederate currency, I prefer not selling for that money. Therefore 
let me know what you will pay in N. C. bank notes, or check on the 
Cape Fear Bank at Greensboro’,” and the buyer took the pork, and 
sent a check in the following words: 

** Yanceyviue, N. C., 3rd Dec., 1863. 
$3688. Oashier of the Bank of Cape Fear, Greensboro’, N. C., pay to 
the order of Thomas D. Johnson, thirty-six hundred and eighty-eight 
dollars. (Signed,) JOS. J. LAWSON, Cash’r., 
and endorsed “ Pay Thomas Sellars or order. 

(Signed,) THOMAS D. JOHNSON.” 
It was held, that the contract did not require the buyer to send a check 
payable in N. C. bank notes, and the check he sent was a compliance 
with the terms of it. 

‘If a seller receive a check drawn on a bank, which is endorsed to him, 
and which he might have refused as not being in accordance with his 
contract, but kept it, presented it to the bank for payment, and sued 
upon it, instead of repudiating it and returning it to the buyer, it 
amounts to an acceptance of the check in satisfaction of the article 
sold, and the liability of the buyer is then only upon his endorsement. 


“The case of Haight v. Grist, 64 N. C. Rep. 739, cited and approved. 
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This was an action of assumpsit under the former system 
tried before his Honor Tourgee, J., at the Fall Term, 1869, of 
the Superior Court of RANDOLPH County. The plaintifis de- 
clared in three counts. 1st, upon a check, in the following 
words and figures : 

“BANK OF YANCEYVILLE, 
$3688. Yanceyville, N. C., 3d Dec., 1863. 

Cashier of the Bank of Cape Fear, Greensboro’, N. O., 
pay to the order of Thomas D. Johnson, thirty-six hundred 
and eighty-eight dollars. 


No. 2262. JOS. J. LAWSON, Cashier. 
With the following endorsement—Pay Thomas Sellars or 
order. THOMAS D. JHONSON.” 


2d. For 1844 lbs. pork, sold and delivered by the plaintiffs’ 
intestate to the defendant at $2 per Ib. in North Carolina 
money. 

3d. Upon a quantum valebat for 1844 Ibs. pork sold and 
delivered by the plaintifts’ intestate to the defendant on or 
about the 2d December, 1863. 

The facts as they appeared on the trial will be found suffi- 
ciently stated in the opinion of the Court. The jury under 
the charge of his Honor found a verdict for the defendant, 
and from the judgment rendered thereon, the plaintiffs ap- 
pealed. 


Gorrell for the plaintiff. 
Scott and Hill for the defendant. 


READE, J. Where the terms of a contract are in writing, 
or otherwise ascertained, the construction of the contract is 
for the Court, and not for the jury. All that passed between 
the parties in this case was in writing, and all the writings 
were in evidence except a letter from the defendant to the 
plaintiff, in regard to which there was contradictory evidence. 
If, therefore, that letter would alter the contract as it ap- 
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pears from the other writings, then its contents would have 
been a question for the jury, but we are of the opinion, that 
taking its contents to be as alleged by the plaintiff, it would 
not alter the case. The case may be considered, therefore, 
.as if all the evidence of the contract was in writing, and the 
terms ascertained. 

The plaintiffs’ intestate wrote to the defendant as follows: 

DECEMBER 2D, 1863. 

Dear Sir: I send you about nineteen hundred pounds of 
pork to your request. Please give me a check on the Bank 
of Oape Fear, at Greensboro’, for the pork, at two dollars 
per pound, by the boy. 

(Signed :) THOMAS SELLARS. 

The defendant received the pork, and sent to the plaintiffs’ 
intestate, by the boy, the following check: 

BANK OF YANCEYVILLE, 
Yanceyville, N. C., 3d December, 1863. 
$3688. Cashier of the Bank of Cape Fear, Greensboro’, 
N. ©., pay to the order of Thomas D. Johnson, thirty-six 
hundred and eighty-eight dollars. 
(Signed :) JOS. J. LAWSON, Cash’r. 

The said check was endorsed as follows: 

Pay Thomas Sellars or order. 

(Signed :) THOMAS D. JOHNSON. 

The question is, did the defendant comply with the letter 
of the plaintiffs’ intestate ? 

We think he did, in letter and spirit. 

But the plaintiff says, that, admitting it to be so, if the 
letter and check were all, yet, there are other portions of the 
correspondence which explain the letter and check, and show 
that the defendant was either to pay N. ©. bank notes, or 
send a check payable in N. ©. bank notes. And he relies 
upon the following letter: 

NOVEMBER 17TH, 1863. 
Mr. Thos. D. Johnson: If you wish to buy a lot of pork, 
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iet me know forthwith, * * * * Owing to the great 
fluctuation in Confederate currency, I prefer not selling for 
that money. Therefore, let me know what you will pay in 
N. ©. bank notes, or a check on the Oape Fear bank at 
Greensboro’. 

(Signed :) THOS. SELLARS. 

The plaintiff insists that the proper construction of this 
letter is, that the defendant was to pay in N. O. bank notes, 
or give a check payable in such notes. We do not think so. 
So far from its being required that the check should specify 
the funds in which it should be paid, it might have been 
properly rejected if it had. We do not know, nor is it 
necessary to enquire, why Sellars wanted a check on the 
bank. It may be that he thought he could at some time 
make the bank pay coin; or that he could trade it to some 
person who owed the bank ; or otherwise use it to advantage; 
at any rate he proposed a simple check upon the bank, and 
just such a check was sent him. 

The plaintiff further insists, that the defendant’s letter in 
answer to the above, shows that the check was to be for N. 
©. bank notes. 

That letter was lost and contradictory evidence was given 
as to its contents. A witness for the plaintiff testified that 
the letter promised to “ give $2 per pound in N. O. money.” 
If this would make any difference, supposing it to be true, 
then it ought to have been submitted to the jury to deter- 
mine its contents, But we do not think it would alter the 
case. We must therefore consider the case as if that letter 
was as testified to by plaintiff's witness, although we are 
satisfied both from what was testified to by other witnesses, 
and by the answer of the plaintiffs’ intestate thereto it was not. 
But we say it makes no difference, because if it were so, yet 
the plaintiffs’ intestate, in two subsequent letters, to-wit: 
26th November and 2nd December, varied the terms back 
again to a simple check on the bank—such as was sent to 
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him by the defendant. In answer to the letter which wag 
lost, the plaintiffs’ intestate wrote to the defendant as follows: 
NOVEMBER 26TH, 1863. 

Mr. Thomas D. Johnson: In answer to your note, I can 
say, if nothing prevents, I shall send you on next Thursday 
or Friday, 3rd or 4th of December, some 18 or 19 hundred 
pounds of pork, and accept your proffered terms of the check. 

(Signed :) THOS. SELLARS. 

Nothing is said in this letter about the defendant’s having 
offered in his letter to pay in N. OC. money as testified to by 
the plaintiffs’ witness, but the contrary, that he had proffered 
to pay in a check. And the plaintiffs’ intestate said he 
would send the pork and take the check. 

And again in his letter of 2d December, accompanying 
the delivery of the pork, he says, “ please give me a check 
on the Bank of Cape Fear.” And the defendant did give 
him a check. So that, no matter what the defendant may 
have offered to do theretofore, in the last letter, he strictly 
complied with the last terms offered by the plaintiffs’ intes- 
tate, and with his first terms as well. 

It is true, his Honor did not decide the case precisely 
upon this ground, but, as we understand his decision, it was, 
that no matter what had been the understanding of 
the parties before the pork was sent, yet, if the plaintiffs’ 
intestate received the check, and kept it; and presented it to 
the Bank for payment and sued upon it, instead of repudi- 
ating it and returning it to the defendant, that this amount- 
ed to an acceptance of the check in satistaction for the 
pork, and that the defendant was then only liable upon the 
check as endorser. 

We do not think that the defense was driven to that view 
of the case, because, as we have said, we think the contract 
throughout was that the defendant was to pay in a check; 
but still, we think his Honor was right, even in the view of 
the case which he presented. 
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It appeared in the case, that neither the Yanceyville 
Bank which drew the check, nor the defendant had any funds 
in the Cape Fear Bank except Confederate treasury notes, 
and as it was clearly understood that plaintifts’ intestate was 
not to receive such notes, it was a fraud in the defendant to 
send the check. 

Suppose it be so, still the defendant’s liability is not upon 
the original contract for the pork, but upon his endorsement 
after the plaintiffs’ intestate had accepted the check. And 
the plaintiffs’ intestate might have presented the check to 
the Bank for payment in bank notes, or even in coin, and 
upon refusal and protest and notice, might have'sued the de- 
fendant upon his endorsement. 

The plaintifi’s counsel properly admittedfin this Court 
that if the check was a compliance with, the contract, then 
it ought to have;been presented within a reasonable time, 
and the defendant, notified of its non-payment; and that 
this was not done. 

The objection that the check was not stamped, was deci- 
ded at the last term of this Court, 64 N. C. R. Haight v. 
Grist, 739. The United States Rev. Act forbidding un- 
stamped instruments to be used in evidence, &c., is to be 

administered in the U. S. Courts only. 

There is no error. 


oe 


PER CURIAM. Judgment, affirmed. 
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ALFRED ROWLAND and wife ». JOSEPH THOMPSON, Guardian. 


The Judge of the Court of Probate has jurisdtction of a complaint by a 
ward against his guardian, demanding an account and payment. From 
his judgment an appeal will lie to the Judge of the Superior Court, 
who having thus obtained jurisdiction of the cause will retain it, until 
it is finally disposed of. 

The Judge of the Court of Probate has no jurisdiction of a suit ona 
guardian bond. Such suit must be brought in the Superior Court. 


Where a suit for the settlement of a guardian accountis before the Judge 
of Probate, his deputy cannot perform any functions in taking an ac- 
count but only such as are merely ministerial, such as recording testi- 
mony, swearing witnesses, calculating interest and the like. He can- 
not decide upon the competency of testimony, or upon any other legal 
question, and if he do so, the adoption and confirmation of his deci- 
sion by his principal afterwards will not make it good. 


This was a petition filed by the plaintiffs against the de- 
fendant before the Judge of Probate, of RoBEson County, 
for an account and settlement of the detendant’s account as 
guardian of the feme plaintiff. The plaintiffs having obtain- 
ed a judgment, the defendant appealed to the Superior Court, 
and at the last term thereof, before his Honor, Russell, J., the 
following statement of the case was made out and filed by 
him : 

“This case came up by appeal of the defendant from the 
judgment rendered in the Probate Court. In the Superior 
Court, it appeared that the only qualification of the Dep- 
uty Clerk was what purported to be an oath of office taken 
before the Register of the County. The defendant moved 
to dismiss the case for the reason that the record showed 
that the proceedings were had before one who was neither 
the Judge of Probate, Clerk of the Superior Court, nor 
Deputy Olerk. The Court overruled the motion to dismiss, 
from which the defendant in open Court craved an appeal 
to the Supreme Oourt, which is granted upon the filing the 
appeal bond according to law in the sum of $500.” 
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Leitch, for plaintiffs. 
N. A. McLean, R. S. French and W. McL. McKay, for 
defendant. 


RopMAN, J. On the 5th March, 1870, the plaintiffs filed 
their petition before the Probate Judge of Robeson County, 
alleging that the defendant had been guardian of the feme 
plaintiff, &c., and demanding an account and payment, &c. 

The defendant answered, admitting that he was guardian 
and his liability to account. The Probate Judge (or some 
other person with his sanction—as to which more will be 
said presently) proceeded to take an account, and gave 
judgment against the defendant, from which he appealed to 
the Judge of the Superior Court, who declined to hear it in 
vacation, and assigned it for a regular term of the Court. 
On an appeal from this order this Court held (64 N. 0. 714) 
that he had aright todoso. At Fall Term, 1870, of the 
Superior Court, the defendant moved to dismiss the action 
for want of jurisdiction in the Probate Court, which the 
Judge refused, and the defendant appealed to this Court. 

Therefore the only question presented to this Court by the 
record is, whether a Probate Court has jurisdiction of a 
complaint by a ward against his guardian demanding an 
account and payment. We think it has. The several cases 
lately decided as to the jurisdiction of Courts of Probate are 
familiar to the profession, and need not to be specially cited 
here; none of them bears very directly on the present ques- 
tion, and nothing in the present opinion is inconsistent with 
any of them. Art. IV, sec. 17, of the Constitution prescribes 
the jurisdiction of the Clerks of the Superior Courts as 
Probate Judges. It says, “ Olerks of the Superior Courts 
shall have jurisdiction,”—“ to audit the accounts of executors, 
administrators and guardians,” &c. The O. O. P., sec. 481, 
provides that any guardian may be required “to file an ac- 
count at any time after six months from the wards coming 














IN THE SUPREME COURT. 





RowWLAND AND WIFE 0. THOMPSON, GUARDIAN, 





of full age, or the cessation of the guardianship,” and that 
whether the proceeding be voluntary or compulsory, it shall 
befaudited and recorded by the Probate Judge.” The Act 
of 1868-9, ch. 201, further prescribes the duties of Probate 
Judges in reference to guardians. We think these acts con- 
sistent with the Constitution, and proper to carry it into 
effect. 

The phrase “ audit an account,” used in the Constitution 
is a familiar one in the law. It means something more than 
the statement of an account by an unauthorized person: 
properly it means the act of a Court, and therefore, obliga- 
tory. “And there are auditors assigned by the Court to 
audit and settle accounts in actions of account and other 
cases, who are proper judges of the cause, and pleas are made 
before them,” &c. Tomlins. Law Dict., Auditor. Under 
the acts of Congress regulating the different departments, 
auditors are provided to audit the accounts of officers and 
others becoming indebted to the United States, and the ac- 
counts certified by them are conclusive between the parties 
unless appealed from. We think it clear that the Constitu- 
tion intended to confer this jurisdiction on the Probate 
Courts ; it naturally accompanies that of auditing the ac- 
counts of executors and administrators; in the majority of 
cases no difficult questions occur, and a speedy decision is 
eminently desirable. Our opinion does not extend the ju- 
risdiction of a Probate Judge to an action on a guardian 
bond; that must be brought in the Superior Court. 

The defendant in this case further contends that the ac- 
count returned by the Probate Judge was not in fact audit- 
ed by him, but by a person who was, or claimed to be, his 
deputy. That would be no ground for dismissing the action 
which was properly brought; but would be ground for a mo- 
tion to set aside the account. The record does not show 
that any such motion was made. Nevertheless as the ques- 
tion was argued before us by both counsel, as if such motion 
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had been made and refused by the Judge, we think ourselves 
at liberty to consider it in that light. It is a familiar prin- 
ciple that judicial power cannot be delegated; ministerial 
may. In some cases it may be difficult to draw the line be- 
tween functions which are judicial and those which are mere- 
ly ministerial. In this case the Probate Judge reports that 
one W. A. Dick did rule on matters of law during the taking 
of the account but that such rulings were afterwards con- 
sidered and confirmed by him. We are not told the nature 
of the ruling on matters of law made by the deputy; they 
may have been as to the competency or pertinency of testi- 
mony, or as to its effect. In either case it was the act of an 
unauthorized person ; the exercise of a judicial péwer which 
cannot be delegated. The confirmation by the Judge after- 
wards cannot give it validity: the parties are entitled to be 
heard by the Judge in person, and cannot be forced to trans- 
mit their statements and reasonings through the channel of 
another ; they are entitled to have his decision unbiassed by 
the previous decision of his deputy. Nor is it at all mate- 
rial whether Dick was regularly appointed and qualified a 
deputy of the clerk or not. For his judicial functions a clerk 
can have no deputy. It is surely unnecessary to say that there 
are many things in the course of a judicial investigation 
which any person appointed by the Probate Judge may do 
under his supervision ; for example ; he may record the tes- 
timony, but the Judge only can decide its competency ; if a 
regularly qualified deputy he may swear the witnesses; he 
may calculate interest, and add up columns of figures ; these 
are all ministerial acts. 

We think the Judge of the Superior Court should have 
set aside the account as irregularly taken. But as was inti- 
mated in this case when last before us, (64 N. C. 710) having 
acquired jurisdiction by the appeal, he will not send it back 
to the Probate Judge; he may refer it to him as Olerk of 
the Superior Court or to any other person to take the ac~ 
8 
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count and the case will afterwards be proceeded in, accord- 
ing to the course of the Court. It may be asked here, if the 
Judge of the Superior Court can refer the taking of the ac- 
count to a referee or auditor, why connot the Probate Judge 
do the same thing? The answer is, to audit the account is 
the special jurisdiction and duty of the Probate Judge; he © 
has not a general jurisdiction as the Superior Court has, and 
the power to refer is not only given to the Superior Court by 
©. O. P., sec. 245, but by the usage of all Courts of general 
jurisdiction from the earliest times. 

The judgment below is affirmed, and the case remanded to 
the Superior Court of Robeson County to be proceeded in. 


PER CURIAM. Judgment affirmed. 





M. P. PEGRAM v. COMMISSIONERS OF CLEAVELAND COUNTY. 


The Board of Commissioners of a County have a perpetual existence, con- 
tinued by members who succeed each other, and the body remains the 
same notwithstanding a change in the individuals who compose it. 
Hence, when a writ of mandamus is obtained against a Board of Com- 
missioners, and there is a change in the individual members between 
the time when the writ is ordered, and when it is served, those who 
compose the Board at the time of service must obey it. 


This was the case of an application for the writ of man- 
damus tried before Logan, Judge, at the Spring Term, 1870, 
of the Superior Court of MECKLENBURG Oounty, decided 
against the plaintiff and taken to the Supreme Oourt by his 
appeal. At June Term, 1870, this Court decided that the 
writ should be issued as prayed for, (See 64 N. O. Rep. 557.) 
At an election held in Agust, 1870, an entirely different set 
of individuals were elected Commissioners of Oleaveland 
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County, and afterwards qualified as sych according to law. 
At the Fall Term of the said Superior Court of Mecklen- 
burg, before the same Judge, the plaintiff moved a peremp- 
tory writ of mandamus according to the order of the Supreme 
Court, which was refused by his Honor, because the Oom- 
missioners had been changed, and the latter members of the 
Board “had not had a day in Uourt.” From this order of 
refusal the plaintiff appealed. 


Jones & Johnston for the plaintiff. - 
J. H. Wilson for the defendants. 


Dick, J. This case was before the Court at last Term, 
(64 N. ©. 557,) and “it was declared to be the opinion of 
this Oourt, that the writ of mandamus should be issued as 
prayed for.” 

His Honor in the Court below, declined to order the writ 
to be issued, because the individuals who comprised the 
Board of Commissioners, had been changed, and they “ had 
not had a day in Court.” 

The County of Oleaveland is a municipal corporation, and 
“its power can only be exercised by the Board of Oommis- 
sioners,” &c. “All acts or proceedings by or against a 
County in its corporate capacity, shall be in the name of the 
Board of Commissioners. (Acts 1868, ch. 20.) As all the 
corporate functions of a county are thus to be exercised, 
the Board of Commissioners must necessarily have a per- 
petual existence, continued by members who succeed each 
other, and the body remains the same notwithstanding a 
change in the individuals who compose it. 

The County is a public corporation, and has certain public 
duties to perform, and according to the provision of the 
statute above referred to, the writ of mandamus must be 
directed to the Board of Commissioners, who exercise the 
corporate powers, (Tapping on Man. 317,) and the individuals 
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who compose the Board at the time of service, must obey 
the writ. 
There was error. Let this be certified. 


PER OURIAM. Judgment reversed. 








NATHANIEL WOODY, Administrator, o. B. N. SMITH and others. 


An administrator, whose sale of the personal property of his intestate 
has been, after due public notice, conducted fairly and without any 
eonnivance with the widow, shall not be held responsible becanse of 
her having purchased many articles at a nominal or very low price on 
account of the by-standers forbearing to bid against her. 


The cases of Johnston v. Euson, 3 Ire. Eq. 330, and Beal v. Darden, 4 Ire. 
Eq. 76, cited and approved. 


This was a petition by the plaintiff as the administrator 
of William A. Britt for the sale of land to pay the debts of 
the intestate upon which a reference was made to the Clerk 
for a report, and it came on to be heard before Tourgee, 
Judge at the Spring Term, 1870, of the Superior Court of 
ALAMANCE County, upon exceptions by the defendants to the 
report which was returned. 

The exceptions were sustained, and the plaintiff appealed. 
A sufficient statement of the case will be found in the opin- 
ion of the Court. 


J. A. Graham, for the plaintiff. 
Scott & Scott, for the defendants. 


SettLe, J. This was a petition, by the plaintiff, as ad- 
ministrator, to sell the lands of his intestate for the payment of 
debts, alleging that the personal property had been exhausted 
and was insufficient for that purpose. The defendants resist it 
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upon the ground that the plaintiff has committed a devasta- 
vit, in that he permitted the widow to purchase property; at 
the sale, at nominal prices. There was a reference to the 
‘Clerk, who reports that many articles sold too lew, but he 
goes on to say “ from the evidence I am satisfied that the 
administrator was not in fault, he had advertised and gave 
the usual notice to the public. On the day designated there 
was a large erowd present and the sale was conducted with 
perfect fairness, the widow bid off many articles at very low 
figures. It is a common custom in this country, when a per- 
son dies intestate leaving a widow, that at the sale of the 
property, she bids it off at her own figures.” He further re- 
ports that there is no means to pay the indebtedness without 
a sale of the real estate. To this report the defendants ex- 
cept, for the reason already assigned. His Honor sustained 
the exceptions and the plaintiff appealed. 

The law gives the widow a year’s support and a child’s 
part of the estate. This appears liberal enough, when we 
consider the rights of the next of kin, the heirs and credi- 
tors, especially since all the estate of the wife, both real and 
personal, is secured to her absolutely by Art. 10, sec. 6, of 
the Constitution. But there is nothing prohibiting the 
widow from bidding at the sale of the effects of her deceas- 
ed husband, and if the administrator is guilty of no laches, 
and enters into no combination to suppress bidding or other- 
wise unduly influence the sale, we are aware of no law that 
requires him to insure the value of the property. He had 
given the notice required by law, and a larger number of 
persons than usual (according to one witness) were present 
at the sale, and everything was conducted fairly. Why did 
not the heirs and creditors run the property up to its full 
value? Was it because it was more agreeable to their feel- 
ings not to encounter public sentiment by bidding against 
the widow, but afterwards to hold the administrator respon- 
sible for the full value of the property, notwithstanding the 
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fact that he was prohibited by law from bidding at his own. 
sale ? 

But it is suggested that he should have stopped the sale. 
Suppose he had done so, and after due advertisement had 
exposed the property to sale a second time; have we any 
assurance that the sympathies of the public for the widow 
would have abated in any degree, or that the resolution of 
the heirs and creditors would have sufficiently matured to 
enable them to make the property bring its full value? In 
the meantime, we must remember thatthe property if per- 
ishable may have been wasted, or the expense of keeping 
stock, &c., may have consumed the whole estate. 

By a recent statute an executor or administrator may bid 
in, at any auction sale, real property and take a conveyance 
to himself as executor or administrator, for the benefit of 
the estate, when in his opinion this is necessary to prevent 
a loss to the estate. Acts 1868-9, ch. 113, sec. 77. 

But there is no change in the well established law, in re- 
spect to personal property—that an administrator cannot 
bid at his own sale, and surely he cannot be required to ex- 
haust the estate, by repeated sales merely because the heirs, 
the creditors, and the public will not bid against the widow. 

The defendants rely upon the authority of Johnston v. Ea- 
son, 3 Ired. Eq. 330, in which Nash, J., in delivering the 
opinion of the Court commences by saying—“ it is impossi- 
ble to read this testimony without being entirely satisfied 
that a great fraud has been attempted,” and he closes with 
the remark that we “‘see so much of trick and contrivance, 
as satisfies us that the whole was a base fraud.” In our case, 
we think that the evidence sustains the report of the clerk, 
that the administrator was in no default, and that the sale 
was conducted with perfect fairness. And we may say of 
him, as is said in Beale vy. Darden, 4 Ired. Eq. 76, an admin- 
istrator, like other trustees, is not to be held liable as insu- 
rers or for anything but mala fides or want of reasonable 
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diligence. It is both plain justice and plain policy to hold 
them chargeable out of their own estates, only on that prin- 
ciple, in order to get responsible and honest men to under- 
take burdensome trusts. 

Let it be certified that there was error in the ruling of his 
Honor, sustaining the exception and ordering the report to 
be reformed. 


PER CURIAM. Judgment reversed. 








JOHN PATTERSON ». ORLANDO HUBBS. 


A civil action, in which the plaintiff in his own name sets forth in his 
complaint that he is the tax collector for a certain county, and that the 
defendant has usurped the office, and has unlawfully received the fees 
and emoluments thereof, cannot be brought under the 189th section of 
the O, O. P., and thereby obtain an injunction to restrain the defend- 
ant from acting in said office. 


The 189th section of the C. O. P., which provides as toa civil action that 
** when, during the litigation, it shall appear that the defendant is do- 
ing or threatens, or is about to do, or procuring or suffering some act 
to be done in violation of the plaintiff’s rights respecting the subject 
of the action, and tending to render the judgment ineffectual, a tem- 
porary injunction may be granted to restrain such act,” does not apply 
to cases of the usurpation of a public office, but is confined to cases 
where some private right is a subject of controversy, and the act sought 
to be restrained would produce injury to the alleged right of the plain- 
tiff during the litigation. 

When the subject of a controversy is the right to a public office, the ac- 

tion should be brought by the attorney-general under the 366th sec- 

tion of C. C. P., in the name of the people of the State, and if it be 
against a person for usurping a public office, the attorney-general, in 
addition to the statement of the cause of action, ‘‘ may also set forth 
in the complaint the name of the person rightfully entitled to the of- 
fice with a statement of his right thereto; and in such case upon proof 
by affidavit that the defendant has received fees or emoluments belong- 
ing to the office, and by means of his usurpation thereof, an order may 
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‘be granted by a Judge of the Supreme Oourt for the arrest of such’ 
defendant, and holding him to bail ;” as in other civil actions where. 
the defendant is subject to arrest. 


This was an action in which the plaintiff, claiming that he- 
was tax collector for the Oounty of Craven, applied for an 
order for an injunction against the defendant, who alleged 
that he was Sheriff of the said County, and as such had the 
right to collect the taxes of the County, embracing those 
the collection of which was claimed by the plaintiff. A 
temporary injunction was granted upon the filing the com- 
plaint, and upon the trial before Clarke, J., at the last term 
of the Superior Court for the County of ORAVEN, the 
injunction was ordered to be continued, and the defendant 
appealed. The facts are sufficiently stated in the opinion of 
the Court. 


Seymour & Green for the defendant. 
Manly & Haughton for the plaintiff. 


PEARSON, ©. J. Itis provided (C. O. P., sec. 366,) “an 
action may be brought by the Attorney General in the name 
of the people of the State,” &c., “when any person shall 
usurp, intrude into, or unlawfully hold or exercise any public 
office,” &c. Sec. 369, “whenever such action shall be 
brought against a person for usurping an office, the Attorney 
General may also set forth the name of the person rightfully 
entitled to the office, and in such case upon proof by affida- 
vit, that the defendant has received fees and emoluments 
belonging to the office, an order may be granted by a Judge 
of the Supreme Oourt, for the arrest of the defendant, and 
holding him to bail,” &c. 

The case made by the pleadings falls within the words and 
meanings of these two sections. The plaintiff alleges that 
the defendant has usurped the office of tax collector, and 
has unlawfully received the fees and emoluments of the office. 
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The defendant claims to be entitled to the office, and to the 
feés and emoluments thereof. 

The action is not instituted under this provision, but under 
see. 189, 0.0. P. We are of opinion the action as instituted 
cannot be maintained. 

It is provided, (sec. 189,) “when it shall appear by the 
complaint that the plaintiff is entitled to the relief demanded, 
and such relief or any part thereof consists in restraining the 
commission, or continuance of some act, which would during 
the litigation, produce injury to the plaintiff—or when dur- 
ing the litigation it shall appear that the defendant is doing 
seme act in violation of plaintiff’s rights respecting the 
subject of the action, and tending to render the judgment 
ineffectual, temporary injunction may be granted to restrain 
such act.” 

We have seen that our case is covered by the provisions 
of secs. 366 and 369. The question is, does sec. 189 embrace 
the case? It is not easy to conceive a reason for embracing a 
case under both of these provisions so as to make the remedy 
cumulative, and give to the plaintiff an election to proceed 
in the one mode or the other. 

We are of opinion that sec. 189 does not apply to cases of 
the usurpation of a public office, but is confined to cases 
where some private right is a subject of controversy, and the 
act sought to be restrained would produce injury to the 
alleged right of the plaintiff during the litigation. In such 
cases the appropriate remedy is a temporary injunction to 
prevent the commission or continuance of the act, for no 
one is affected by the injunction, save the parties to the 
action. 

But when the subject of controversy is the right toa public 
office, an injunction to prevent the exercise of the office 
would produce general inconvenience; for instance, an in- 
junction against one who it is alleged, has usurped the office 
of the Olerk of a Court, forbidding him to discharge the 
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duties of the office, would stop all judicial proceedings and 
the public would be made to suffer by this mode of contest- 
ing the right to the office, and to the fees and emoluments. 
Hence, in this, and the like cases, the appropriate remedy 
is not an injunction, but an order, holding the defendant to 
bail as a security for the fees and emoluments, if it turns 
out that he has usurped the office, and wrongfully received 
the fees and emoluments, leaving him until the right can be. 
adjudicated to, go on in the discharge of the duties, so that 
the public service may have no detriment from the contest in 
regard to the right to the office, this objection is fatal. 

The Act of 1865, chap. 32, has no bearing on the case. 
In Brodnaz v. Croom, 64 N. O. 244, it is held “the act 
includes only cases which involve the constitutional power to 
impose the tax, or to authorize it to be done, and the remedy 
by injunction against the collection of State and County 
taxes does not embrace questions as to the mode of valuing 
property, the sufficiency of the Sheriffs bond, and the like, 
which may be called matters of detail. No question of this 
character is involved in the case now under consideration; it 
is simply a controversy in regard to the office of tax collector 
and the fees and emoluments thereof. 

The judgment in the Court below is reversed, and this 
Court proceeding to give such judgment as ought to be ren- 
dered ; it is adjudged that the action be dismissed, and the 
defendant go without day and recover his cost. 


PER CURIAM. Judgment reversed. 
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B. F. SUTTON ». THOMAS L. OWEN and DAVID M. CARTER, 


A bond to pay money, and also to clothe a slave is not negotiable, and 
before the adoption of the 0. O. P. would not be sued on in the name 


of the assignee. 
The assignor of a note not negotiable is liable only as guarantor, and as 
such is entitled to notice of the default of the principal debtor. 


The case of Knight v. Wilmington & Manchester R. R. Co., 1 Jones, Rep. 
857, cited and approved. 


This was an action of debt commenced before the adoption 
of the O. O. P., and brought by the plaintiff as endorsee of 
the following instrument of writing : 

$140. On the first day of January, 1862, I promise to 
pay David M. Carter or order one hundred and forty dollars 
for the hire of his negro Jim, for the year 1861, and to fur- 
nish said negro with good and sufficient clothing. 

(Signed and sealed.) FRANOIS L. OWEN, (Seal.) 

WASHINGTON, March 12th, 1861. 

On the back of this note is the following endorsement : 

I guarantee the payment of the within note to Junius D. 
LaRoque or bearer. 

June 13th, 1861. D. M. CARTER. 

The defendant Oarter plead specially, 1st. That he is a 
guarantor, and not an endorser. 2nd. That the bond de- 
clared on is not negotiable. 

At the trial at the last Superior Court for the County of 
LENOIR, before'his Honor, Clarke, J., the plaintiff obtained a 
judgment against the defendants, from which Oarter ap- 


pealed. 


Faircloth, for the defendants. 
No Counsel, for the plaintiff. 


READE, J. This suit was instituted before the O. ©. P., 
and is governed by the law then existing. 0. CO. P., sec. 4. 
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The objection that the bond sued on is not negotiable (be- 
ing for the payment of money and to do something else) and 
therefore did not authorize the plaintiff to sue in his own 
name, is well taken. Knight v. Wilmington & Manchester 
Railroad Co., 1 Jones, R. 357. 

Under the ©. O. P., sec. 55, the “real party in interest 
may sue.” 

. The fact being that the bond is not negotiable under the 
Rev. Code, ch. 13, sec. 1, the endorsement of the obligee, 
Carter, did not make him liable as surety, but he is liable 
only as guarantor and in that capacity he was entitled to 
notice of the default of the principal debtor. 

There is error. Judgment reversed and judgment here 
for defendant Carter. 


PER CURIAM. Judgment reversed. 








T. G. HAUGHTON ». T. J. MERONY. 


A bond given in March, 1864, for Confederate money borrowed at that 
time payable the Ist of October of the same year “‘in four per cent. 
Confederate bonds or certificates, or in Confederate currency to be is- 
sued after the Ist April, 1864,” is not illegal and void, and a recovery 
may be had upon it for an amount in United States currency to be es- 
timated according to the legislative scale. 


‘The case of Phillips v. Hooker, Phil. Eq. 198, cited and approved. 


This was a civil action tried before his Honor, Henry, J., 
at the Fall 'ferm, 1870, of Rowan Superior Court, when 
the plaintiff obtained a verdict and judgment and the defen- 
dant appealed. The pleadings and facts of the case are 
sufficiently stated in the opinion of the Court. 


Boyden & Bailey, for the defendant. 
Blackmer & McCorkle and A. Jones, for the plaintiff. 
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RopMaN, J. This is an action brought on a bond made 
by defendant, dated 30th March, 1864, by which in consid- 
eration of $6,200, in Confederate money paid to him by the 
plaintiff, he promises to pay to the plaintiff, on demand, the 
like sum in four per cent. Confederate bonds or certificates 
bythe 1st of October, 1864, orin Confederate currency tobe 
issued after 1st of April, 1864. 

The defendant answered denying the execution of the 
covenant declared on, and alleging that the covenant was 
illegal and void, 

The jury found that he did make the covenant and assessed 
the plaintiffs damages at $251 08, being the value of the 
Confederate bonds in October, 1864, according to the legis- 
lative scale for Confederate money, leaving it to the Judge 
to say whether in law the consideration was illegal. His 
Honor was of opinion that it was not, and gave judgment 
according to the verdict, from which the defendant appealed. 

The question whether a contract in which Oonfederate 
treasury notes or currency, was the consideration, would be 
enforced, came before this Court at June Term, 1867, in 
the ease of Phillips v. Hooker, Phil. Eq. 193. The case was 
considered by the Court with great care, and it was held 
upon reasons which appear to us solid, that such a contract 
was not illegal. The principle of this case has since then 
been repeatedly approved, and we consider that it is not now 
an open question. 

The defendant, however, endeavors to distinguish this case 
frem that, on the ground, that here the payment was to be 
made in four per cent. Confederate bonds or certificates, or 
in what was known as the “ new issue” of Confederate treas- 
ury notes. We cannot perceive any substantial distinction. 
The only difference between the treasury notes and the 
bonds, was, that the latter bore interest and the former did 
not. Both were payable on the condition of the ratification 
of a treaty of peace between the United States and the 
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Confederate States, both were issued by the Confederate 
government for the purpose of aiding it to carry on the 
war; and they must stand on the same footing as subjects of 
traffic. The value of the Confederate bonds was calculated 
by the legislative scale, and we think that was right. The 
scale was intended to be applicable to all Confederate secu- 
rities which were substantially similar. 
There is no error. 


PER OURIAM. Judgment affirmed. 








WILLIAM ORISP ov. M. H. LOVE and others. 


Where two persons are appointed as arbitrators, and it is provided in the 
submission, or rule of Court, that they may select an umpire, it must 
appear on the face of the award that the appointment of the umpire 
was the act of the will and concurring judgment of both the arbitrators, 


This was an action of trespass vi et armis brought under 
the old practice in the Superior Court of Law for the County 
of CHEROKEE, and after issue joined was removed for trial 
to the County of Maoon, and was placed upon the docket 
of the Superior Court of that County. At the August Term, 
1869, of that Court, it was referred by a rule of Oourt, “ to 
N. G. Howell and Dr. Lyle, with power to choose an umpire, 
and their award or the award of a majority to be a rule of 
Oourt.” An award was returned to the Spring Term, 1870, 
of the Oourt, by A. M. Lyle, one of the arbitrators, and D. 
©. Hardin, as umpire, in favor of the plaintiff against one of 
the defendants, and in favor of all the other defendants. To 
this award was annexed the following protest by the other 
arbitrator, N. G. Howell: 

“The undersigned, one ol the persons to whom this cause 
was referred, has had the award of A. M. Lyle, the other 
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referee, and one D. O. Hardin (who styles himself umpire) 
submitted to him, that he respectfully declines to adopt the 
same, as in his opinion the defendants are liable to the plain- 
tiff for the property taken. He therefore enters his protest 
against said award in that the same is against the testimony 
taken in the cause.” N. G. HOWELL. 

The counsel for those defendants in whose favor the award 
was made, moved for judgment thereon, which the counsel 
for the plaintiff objected to, and filed several exceptions to 
the award, one of which was that the umpire was not chosen 
by the joint action and consent of the two referees. 

The exceptions were overruled by his Honor, Cannon, J., 
and a judgment given accordiug to the award, from which 
the plaintiff appealed to the Supreme Oourt. 


M. Erwin, for the plaintiff. 
Phillips & Merrimon, for the defendants. 


Dick, J. An arbitrator is a person selected by the 
mutual consent of the parties, to determine matters in con- 
troversy between them, whether they be matters of law or 
fact. He is invested with judicial functions, limited by the 
terms of the submission, and he must be incorrupt and im- 
partial, and not exceed or fall short of his duty, and if he 
acts otherwise, his award may be set aside. 

.The award on its face ought to show that the arbitrator 
has acted upon all the matters submitted, and his judgment 
must be expressed with clearness and certainty. 

When two persons are appointed as arbitrators, and it is 
provided in the submission, or rule of Court, that they may 


select an umpire, if they cannot agree, it must appear on 


the face of the award, that the appointment of the umpire 
was the act of the will and concurring judgment of both the 


* arbitrators. Russell on Arbitration, 220. 


In the case before us, it does not appear in the proceed- 
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ings of the arbitrators how and under what circumstances 
the umpire was chosen. 

As the arbitrator Howell, in his protest against the award 
speaks of Hardin as one “who styles himself umpire,” we 
conclude that the appointment was made without his 
consent. 

The judgment of his Honor was erroneous, and the award 
must be set aside. 

Let this be certified. 


PER CURIAM. Venire de novo. 








WILLIAM J. FOREMAN v. JAMES H. BIBB and another. 


A proceeding by a motion supported by affidavits after a notice to the 
opposite party, to have satisfaction of a judgment entered of record 
upon the ground that it has been paid since its rendition, is the ap- 
propriate remedy in such a case, but is neither a special proceeding 
nor a civil action. It is only a motion in a cause still pending. 

The case of Slate v. Powe, 64 N. C. Rep. 644, cited and approved. 


This was a motion made by the defendants, after notice 
to the plaintiff, to have satisfaction of a judgment which the 
plaintiff had obtained against them in the Superior Court of 
Pitt County entered ot record, upon the ground that they 
had paid it since it was rendered. It came on to be heard 
before his Honor Judge Jones, at the Fall Term 1870, of 
the Court of that County upon affidavits taken and filed 
by both parties, when his Honor found the fact to be, that 
* the judgment had been paid by one of thejdefendants, and 
ordered and adjudged that satisfaction thereof be entered of 
record, whereupon the plaintiff appealed. 


Battle & Sons, for the plaintiff. ® 
Moore & Gatling and G. W. Johnston, for the defendants. 
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Serriz, J. There was a motion by the defendants, sup- 
ported by affidavits, before his Honor the Judge of the 2d 
Judicial District, after due notice to the plaintiff, to have 
satisfaction of the judgment theretofore obtained in the Su- 
perior Oourt against them, entered of record, upon the 
ground that it had been paid since its rendition. 

The learned counsel for the plaintiff concedes that this was 
the mode of proceeding, in such cases, both in England and 
in this State, prior to the adoption of the Oode of Oivil 
Procedure, and that it is still the appropriate remedy. 
Mann, E2’r. v. Blount, at this term. 

But he insists that it is either a special proceeding, which 
the Act of 1868-’9, ch. 93 requires to be brought before the 
Clerk of the Court, or a civil action which must be brought 
before the Judge of the Superior Court, at a regular term of 
the Court. And he argues, upon the authority of Tate v! 
Powe, 64 N. C., 644, that it must be a special proceeding, 
and was therefore improperly moved before the Judge. The 
error consists in supposing it to be either a civil action or a 
special proceeding, as defined in Tate v. Powe. Supra. 

It is neither, but only a motion in a pending cause, aris- 
ing incidentally in its progress. 

The idea that a party must be subjected to the additional 
costs of a civil action or special proceeding, in order to have 
the benefit of a simple motion in a cause still pending, is in- 
admissable. This was a judgment of the Superior Oourt, 
and as that Court is always open for the transaction of all 
business, except the return ot process and the trial of issues 
requiring a jury, the motion was properly made before the 

Judge of the District. 

In this case there was due notice, but even without notice 
the Judge may issue a restraining order, staying proceedings 
for twenty days. O. O. P., sec. 345. In the meantime no- 
tice can be served and all hardships which might arise for 
the want of speedy remedies can be averted. 

9 
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The Judge finds the fact that the judgment in controversy 
has beén paid, and theretrpon he ordered that payment and 
satisfaction of the same be entered of record. 

The judgment must be affirmed. 


PER CURIAM. Judgment affirmed. 








NEIL McKAY, Adm’r of ANN B. McKAY, ». HENRY A. GILLIAM 
and others. 


The Act of 1861, ch. 4, sec. 12, which provides ‘that all deeds of trust 
aad mortgages hereafter made, &c., to secure debts shall be void as to 
creditors, unless it is expressly declared therein that the proceeds of 
sale therennder shall be appropriated to the payment of all the debts 
and liabilities of the trastor or mortgagor equally pro rata,” was con- 
fined to pre-existing debts, and did not apply to a transaction when 
there was no debt, save that which grew out of the transaction itself, 
and formed a material part of it. 

If a person lend money, and to secure the payment, take a mortgage in- 
stead of personal security as a part of the transaction, it is a valuable 
consideration under the statute of 27th, Elizabeth, as against prior 
donees, and he stands on the footing of a purchaser for a valuable con- 
sideration ; but, if he have a pre.existing debt only and take a mort- 
gage or a deed in trust to secute his debt, although it is valid under 
the 13th Elizabeth as against other creditors, it is not valid as against 
prior dotiees. 

When one sold land and retained the title to secure the purchase money, 
or made title and took a mortgage to secure the purchase money, the 
legal effect was the same ; and in neither mode did the security taken 
fall within the operation of the Act of 1861, ch. 4, sec. 12. 

The case of Donaldson v. Bank of Cape Ferr, 1 Dev. Eq. 103, cited and 
approved. 


This was a civil action brought by the plaintiff as the 
administrator of his deceased wife, Ann B. McKay, against 
the defendants. ° 
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The facts set forth in the complaint were substantially as. 
follows: Ebenezer Pettigrew died in 1848, leaving a will, in 
which he bequeathed te his daughter Ann, the intestate of 
the plaintiff, twelve thousand dollars, which was charged 
upon a valuable tract of land called the Magnolia place, 
devised to her brother, William S. Pettigrew; that William 
S. Pettigrew afterwards, in 1861, conveyed to his sister 
another tract of land which his father in his life time had 
given him, called the Belgrade place, in payment of the 
aforesaid legacy of $12,000; that in the year, 1863, she 
being then of full age, and about to marry the plaintiff, it 
was agreed between her and her brother, that the arrange-. 
ment made between them in 1861, should be rescinded, and 
that for the amount (about $14,000) then due of the legacy, 
and the interest thereon, he should give his bond and 
execute a mortgage on the said Belgrade place to secure it, 
which was accordingly done, and the mortgage duly regis- 
tered in the proper county ; that the contemplated marriage 
took effect, and in 1864 the wife died, and the plaintiff took 
out letters of administration on her estate ; that afterwards, 
in 1868, William 8S. Pettigrew, being very much indebted 
to many persons, executed to the defendants, Gilliam and 
Latham, a deed in trust for the payment of all his debts, 
and that they took possession of the Belgrade place, aud 
offered it for sale under the provisions of the said deed in. 
trust. 

The plaintiff demanded judgment : Ist, that the defendant, 
William 8S. Pettigrew should pay to him, what was due 
upon the bond aforesaid; 2nd, that such bond should be 
declared to be a lien upon the Belgrade place mortgaged to. 
the plaintiff’s intestate and then in the hands of Gilliam and. 
Latham. 

The defendants Gilliam and Latham, the trustees, and 
Williams, one of the cestui que trusts, demurred to the com- 
plaint; assigning as a principal cause of demurrer that by 
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the Act of 1861, ch. 4, sec, 12, the mortgage by William 8S. 
Pettigrew to his sister, the plaintiff’s intestate, was void 
because it did not provide for the pro rata payment of all 
the debts of the mortgagor. 

At the Fall Term, 1870, of the Superior Court of the 
County of CHOWAN, before his Honor Judge Pool, the 
demurrer was overruled, and a judgment given for the 
plaintiff, from which the defendants appealed. 


Phillips & Merrimon and Smith for the plaintiffs. 
Bragg & Strong for the defendant. 


PEARSON, ©. J. The effect of the deed, William to Ann 
Pettigrew, in 1861, for the Belgrade place, &c., was to sat- 
isfy the legacy of $12,000, and to relieve the “ Magnolia 
place ” from the charge of its payment. 

The question is, as to the effect of the arrangement entered 
into between them, and of the deeds executed in pursuance 
thereof, in May, 1863, in contemplation of her marriage. 

The arrangement was, that the deed of 1861, should be 
set aside, and the legacy of $12,000 be revived, to be secur- 
ed by the Belgrade place, &c., instead of the Magnolia place ; 
which was charged with the legacy by the will of the testa- 
tor. 

This arrangement could have been effectuated in two ways 
—a note of William, for the payment of the legacy, at the 
time agreed, and a bond of Ann, to make title to the Bel- 
grade place, upon the payment of the legacy and annual in- 
terest, or a deed by Ann to William, for the Belgrade place, 

and a note of William for the amount of the legacy, secured 
‘by a mortgage on the Belgrade place. 

The latter mode was adopted. But it is objected, that it 
was not carried out, for the mortgage is void, under the pro- 
visions of the Act 1861, ch. 4, sec. 12. If the mortgage be 
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valid, that ends the matter. If the mortgage be void, it will 
be necessary to consider the subject further. 

Weare of opinion that the mortgage is valid; and that 
mortgages of this nature do not come within the operation 
of the statute referred to. The words, mortgages, &c., to 
secure debts, shall be void against creditors, unless payment 
pro rata, of all of the debts of the mortgagor be provided 
for, evidently should be confined to pre-existing debts, and 
was not intended to embrace transactions of this kind, when 
there is no debt, save that, which grows out of the transac- 
tion itself, and forms a material part of it. For, the sole 
purpose of the statute, is to take from debtors the right to 
give preference to some creditors, to the exclusion of others, 
by requiring that all creditors shall share pro rata, under the 
provisions of a mortgage or deed of truSt. 

The distinction between pre-existing debts and a debt 
growing out of the very transaction is well settled. The 
former do not constitute a valuable consideration in favor of 
a purchaser under 27th Eliz. Thelatterdoes. If one lends. 
money and to secure the payment, takes a mortgage instead 
of personal security as a part of the transaction it is a valu- 
able consideration under the statute 27th Eliz., as against 
prior donees, and he stands on the footing of a purchaser 
for valuable consideration. But, if one, having a pre-exist- 
ing debt, takes a mortgage or a deed of trust to secure his. 
debt, although valid under 13th Eliz. as against other cred- 
tors, itis not valid as against a prior donee—for, the rela- 
tion of creditor and debtor existed before, and in truth, the 
creditor pays nothing which can support the deed on the 
idea, that he had parted with his money, in order to become 
a purchaser of the land out and out, or to have the land as 
a security for money then advanced, as a part of the trans- 
action. Donaldson v. Bank Cape Fear,1 Dev. Eq. 103. 
From this case, we learn, that if a creditor takes a mortgage 
to secure a pre-existing debt, although the mortgage is valid 
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under the 13th Hliz., it is not allowed the effect of putting 
him in the condition of a purchaser for valuable considera- 
tion, within the operation of 27th Eliz. It is clear that 
when the vendor takes the note of the vendee for the pur- 
chase money and gives a bond for title, retaining the legal 
estate as security—the case does not fall under the opera- 
tion of the Act of 1861, although the legal effect is to cre- 
ate the relation of Trustee, and he holds the land in trust to 
secure the purchase money, and then in trust for the vendee, 
such must likewise be the legal effect should the ven- 
dor make title, and the vendee as a part of the transaction, 
re-convey by way of mortgage, to secure the purchase money. 
In our case, the legacy of $12,000 must be considered as 
revived, when in 1863, Ann Pettigrew executed the deed 
for the Belgrade place, &c. to William, or else there is no 
consideration for the deed save the nominal sum inserted, to 
raise the use; so in fact, the transaction amounted to a sale 
by her to William, of the Belgrade place, &c., in considera- 
tion of $12,000, and the accumulated interest—whether she 
retained the title to secure the purchase money or made 
title, taking a mortgage to secure the purchase money, is 
the same in legal effect, and in neither mode does the secu- 
curity taken fall under the operation of the Act of 1861, al- 
though in the latter, a mortgage is taken, while in the for- 
amer, the more simple plan is adopted of retaining the title. 
The judgment of the Superior Court is affirmed. 


Per CURIAM. Judgment affirmed. 
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THEODORE COLLINS, Administrator of CLARA V, COLLINS 2. 
L. W. GILBERT. 


‘Where the right of a panty to a recordari, ase eybstitute for ap 
from, a justice’s judgment, depends upon the facts proved or 
before the Judge of the Superior Court, it is his duty te find and state 
the facts upon which he proceeds to act, and if, upon an appeal to the 
Supreme Court, such facts do not appear to have been found andatetad, 
tbat Court must overrule the.decision of the Couxt below, beqange the 
Supreme Court cannot try any “‘issue of fact.” 

Where, but for errors alleged, the record would sustain the ju at 
given in the Court below, it must be sustained by the Supreme 
unless the errors are shown. But the case is otherwise when there is 
nothing in the record to sustain the judgment of the Court below, 

The cases of Cardwell v. Cardwell, 64 N. C. Rep. 621, and Heileg v. Stokes, 
63 N. O. Rep. 612, eited end approved. 


This was an application made to the Judge of the Supe- 
rior Court of CALDWELL County, for a recordari, as a sub- 
stitute for an appeal from a Justice’s judgment. The peti- 
tioner was the defendant in the judgment, and stated fully 
the grounds upon which her application was based. The 
writ of recordari was ordered to be issued, and upon the re- 
turn of the record and proceedings, the plaintiff in the judg- 
ment appeared and filed an angwer to the petition in which 
many of its allegations were denied; and at the Fall Term, 
1870, his Honor, Judge Mitchell, presiding, the following is 
the only entry of the preceedings in the cause: “Motion to 
dismiss. Motion overruled. Ordered that a new trial be 
granted, and the cause placed on the trial docket, from which 
motion and order, the plaintiff appealed to the Supreme 
Court.” 


Malone, for the petitioner. 
Folk, contra. 


READE, J. This was an application for a writ of recorda- 
ri as a substitute for an appeal from a Justice’s judgment. 
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The record shows no evidence, except the complaint and 
answer, which we suppose were treated as affidavits. 

The only question is, whether a writ of recordari ought 
to have issued. This depends upon the facts. No facts 
are found by his Honor, and, therefore, we cannot tell wheth- 
er he decided right or wrong. Nor can we look into the evi- 
dence and find the facts; because, the Constitution forbids 
us to try any “ issue of fact.” As the case is presented to 
us, it appears, that his Honor granted the writ without find- 
ing any fact at all.& And, therefore, we are obliged to over- 
rule him. 

It was suggested that we ought to presume that his Hon- 
or found such a state of facts as would sustain his judgment. 
If we adopt that rule we would always have to sustain his 
Honor when he fails to state the facts. And this would 
make his‘decision the last resort. It is true that where, but 
for errors alleged, the record would sustain the Judge, he 
must be sustained, unless the errors are shown. But here 
there is nothing to sustain him. His action was arbitrary 
so far as it appears to us. 

As to the necessity for the Judge to state the facts, see 
Cardwell v. Cardwell, 64. N. 0. R. 621. As to distinction 
between “questions of fact ” and “issues of fact,” see Heileg 
v. Stokes, 63 N. O. R. 612. 

There is error. This will be certified. 


PER CURIAM. Judgment reversed. 
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P. OC. HARKEY ». W. P. HOUSTON and others. 


A civil action to recover the possession of land under the new Constita- 
tion and the Code of Civil Procedure, abolishes the fictitious proceed- 
ings of the old action of ejectment, but does not surrender its advan- 
tages. Hence, in such action no more is put in issue than the right of 
entry, or the right to the present possession. This isso, at least, when 
no certain estate is alleged and claimed in the complaint, and put in 
issue bythe pleading. Quere, whether a judgment, where a certain 
estate is alleged and demanded, would be an estoppel between the par- 
ties as to the right to the estate alleged ? 

Under the Code of Civil Procedure, section 61, a landlord may be joined 
as a defendant with his tenant ; and by the Act of 1869-’70, ch. 193, 
the tenant and landlord thus defending must each give bond with 
good security to pay costs and damages if the plaintiff recovers, or if 
he be not able to give such bond, he must make affidavit of that fact, 
and get the certificate of an attorney practising in the Court that, in 
his opinion the plaintiff is not entitled to recover. 

When the tenant fails to give such bond, or to swear to his answer when 
the plaintiff has sworn to his complaint, the plaintiff may take a judg- 
ment against him, but he cannot have an execution against him, until 
the further order of the Court which will not be made until after the 

trial of the issues between him and the landlord defendant, and the 
damages against the tenant will be matter of enquiry on the trial of 
such issue with the landlord, or separately as the Court may determine, 


This was a civil action, brought by the plaintiff to recover 
the possession of a certain tract of land from W. P. and J. 
A. Houston, as the tenants in possession. E. A. Flow was. 
afterwards made a defendant as the landlord, but being 
unable to give bond and security for the damages and costs,,. 
made an affidavit of that fact, and filed a certificate of an 
attorney practising in the Court, in the following words: “I 
have examined the above case, and am of opinion that the 
defendants have a good defence to the action.” The other 
defendants gave no bond, and failed to file an affidavit and 
certificate of an attorney instead thereof. The complaint 
was sworn to, and so was the answer of the defendant Flow, 
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but the answer of the other defendants was sworn to by only 
one of them. 

At the last term of the Superior Court for the County of 
MECKLENBURG, before his Honor Logan, J., the plaintiff 
moved for judgment against the two Houstons, the tenants 
in possession, for a failure to give a bond with security as 
required by law, which motion was refused by his Honor, 


and the plaintifi appealed. 


Wilson for the plaintiff. 
Barringer and Phillips & Merrimon for the defendant. 


RopMAN, J. The fictitious proceedings by which a 
¢elaimant te the possession of land was formerly in the habit 
of asserting his claim, have often been the subject of ridicule 
or reproach by those who either did not understand, or 
would not appreciate, the reasons upon which they were 
founded. The forms in the now abolished action of eject- 
ment, are yet too familiar to the profession to need to be 
recited, except in the briefest manner, in order to show the 
purposes which they had in view, and the difficulties they 
were designed to avoid. The claimant made a fictitious lease 
to John Doe, who was supposed to have entered on the 
land, and to have been ejected by Richard Roe, who was 
known as the casual ejector, and thereupon’ Doe brings suit 
against Roe for the trespass and ejectment, and Roe by 
notice served on the tenant in possession, advises him to 
appear at Court and defend the action, This notice was 
regarded as the summons or process to obtain an appearance 
in the aetion. The object of the fictions was to avoid ¢er- 
tain inconveniences which had been found to attend the real 
actions, and actions gectione fiomae, ainiaad in use. 1 
Reseoe, Real Act, 1, 2 bid 481, 

1. It often happened that by some slip or accident, one 

of the parties obtained a judgment not upon the merits of 
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his case, and unless set aside by the Court, which there 
might be no ground for doing, the judgment was a perpetual 
estoppel against the other party, by which he was deprived 
of his freehold or inheritance in the lands. To avoid this 
harsh result, it became necessary to have an action in which 
the possession alone could be considered as in controversy, 
and the judgment in which would not finally bind the parties 
and their privies. This it was at last found could be best 
accomplished through the device of a fictitious lease and 
ouster, which was accordingly introduced through Rolle, O. 
J., during the protectorate. 

2. Where a title to the land was asserted, and a judgment 
according to that title demanded, it was necessary to de- 
scribe both the land and the title of the demandant, with a 
particularity which frequently exposed a just right of some 
sort to be lost through technicalities. 

When our Constitution abolished the forms of actions at 
law, and prescribed that there should be but one form of ac- 
tion (Art. IV, sec. 1.) and the O. 0. P. sec. 93, preseribed 
what the complaint should contain; by which the fictitious 
proceedings in ejectment were abolished; it was never con- 
templated to surrender the advantages which had been 
gained by so much labor and experience, and to return to 
the old real writs with all their inevitable attendants of par- 
ticularity, and consequently of technicality, or that a single 
accidental or partial verdiet, should forever estop a party 
from asserting a just claim. 

To preserve those advantages, we must consider that by 
an action in which the plaintiff demands the possession of 
land under the Code, nothing more is put in issue than a 
right of entry or a right to the present possession. At least 
we must so consider it, when no certain estate is alleged and 
claimed in th® complaint and put in issue by the pleadings ; 
whether a judgment in an action alleging and demanding a 
certain estate, would be an estoppel between the parties as 
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to the right to the estate alleged, is a question of too much 
nicety and importance to be the subject of observation until 
the case shall occur. We consider that the judgment in an 
action to recover the possession, is in the nature of a judg- 
ment in the former action of ejectment; that the Constitu- 
tion and O. O. P. intended only to abolish the fictitious part 
ot that action, and that the summons in the present action, 
takes the place of the notice from the casual ejector to the 
tenant in possession. 

The recognition of this construction of the Code seemed 
indispensible to any decision of the questions of practice 
arising in this case. 

Under the former practice in ejectment, when a tenant 
in possession was sued, his landlord might come in and be 
made a party, either alone or with a tenant, in the discre- 
tion of the Court. O. 0. P. sec. 61, prescribes that, in ac- 
tions generally, all persons may be made defendants, who 
claim interests adverse to the plaintiff; and that, in an ac- 
tion to recover the possession of real estate, the landlord 
and tenant may be joined as defendants. 

In this case, Flow, the landlord, was allowed to join as a 
defendant, upon making an affidavit and exhibiting an opin- 
ion of counsel, as required by the Act of 1869-70, ch. 193, 
p. 241. He answered. The two defendants Houston, also 
answered, but they gave no security for costs, neither did they 
swear that they could not do so, so as to bring themselves 
within the exception of the Act of 1869-70; and one of 
them only swears to the answer, the complaint having been 
verified. The plaintiff moves for these reasons to set aside 
the answers of both the Houstons, and for judgment against 
them for want of an answer under sec. 217, 0. 0. P. By 
sec. 248, O. CO. P., the Court may give judgment against one 
or more of several defendants, and leave the-action to pro- 
ceed as to the others. 

We think the plaintiff is entitled to judgment against 
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both the Houstons, by reason that they have not given bond 
and security under the Act of 1869-70. Had Flow given 
bond and security, we think it would have satisfied section 
1, of that Act, and that it could not have been required of 
any of the other defendants in a case of this sort. But al- 
though his affidavit and opinion, dispense with the bond as 
to him personally under the proviso to sec. 4; it does not 
dispense with it, as to his co-defendants. 

But the plaintiff, although entitled to judgment against 
the Houstons, cannot have an execution against them until 
the further order of the Court, which will not be made until 
after the trial of the issues between him and Flow, because 
to give him possession now, would be to deprive Flow of it 
before a hearing. This is in accordance with the former 
practice. Do. Dem. Lucy v. Bennett, 4 Barne and Cress., 
897, (10 E. C. L. RB.) 

The damages against the Houstons, will be matter of in- 
quiry on the trial of the issues with Flow, or separately as 
the Court may deem convenient. 

There is error in the proceedings below, and this case will 
be remanded for further proceedings according to this opinion. 


PER CURIAM. Judgment reversed. 
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JAMES T. GOOCH »v. JOHN T. GREGORY. 


When the clerk of a Court refuses to issue an exeeution to which a plain- 
tiff is entitled on his judgment, he has two remedies for enforcing his 
rights. He may obtain a rule on the clerk as an officer of the Court 
to compel him to perform his duty, orbe subject to an attachment for 
a contempt; or he may sue the clerk on his official bond. He is not 
entitled to a writ of mandamus against the clerk. 

A plaintiff who has obtained a judgment against a county is not entitled 
to an execution against it. His remedy is by a writ of mandamus 
against the board of commissioners of the county to compel them to 
levy a tax for the satisfaction of the judgment. 


The cases of the State-v. Justices of Moore, 2 Ire.'430, McKay v. Justices of 
Harnett, 6 Jones 488, and Winsiow v. Commissioners of Perquimans, 64 
N. ©. Rep. 218. 


This was a petition for an alternative mandamus, heard be- 
fore Watts, Judge at the Fall Term, 1870, of Hatirax 
Superior Court. 

The petitioner had sued the Board of Commissioners of 
Halifax County upon a claim against the County, and ob- 
tained a judgment against them. He afterwards applied to 
the Clerk and directed him to issue an execution thereon 
against the defendants, but he refused to do so, alleging as 
a reason for such refusal that the plaintiff had no right to 
have such execution issued. His Honor being of a contrary 
opinion, gave judgment for the plaintiff and ordered a per- 
emptory mandamus to issue, and the defendant appealed. 


Moore & Gatling and Conigland, for the defendant. 
Batchelor, for the plaintiff. 


Dick, J. As a general rule, a party jwho has obtained 
a judgment, is entitled to have an execution to enforce it. 

An execution is a judicial writ issuing from the Court 
where the judgment is rendered, and in contemplation of law 
is issued under the order of the Court. It is the duty of 
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a Olerk, as a ministerial officer of the Court, to issue execu- 
tion at the request of the plaintiff in the judgment, and if 
he fails to perform such duty, the plaintiff has two remedies 
for enforcing his right. He may obtain a rule on the Clerk, 
as an officer of the Oourt, to compel him to perform his duty, 
or be subject to an attachment for a contempt; or the Olerk 
may be sued on his official bond. 

Tn the ease before us, if the plaintiff had a legal right to 
. have an exeeution issued against the County, he had a legal 
remedy adequate to enforce it, and therefore a mandamus 
will not lie against the Clerk. State v. Justices of Moore, 2 
Tred. 430, Tapping 18. 

But the plaintiff has no right to have an execution issued 
against the County. A County is a municipal corporation 
created by law for public and political purposes and consti- 
tutes a part of the government of the State. Its powers 
are expressly defined by law, and where they are not fixed 
by the Constitution, they may be enlarged or modified at any 
time by the Legislature. 

Its power to contract debts and levy taxes is set forth in 
the Constitution, Art. VII. Under the Act of 1868, chap. 
20, a County may “ purchase and hold-land within its limits 
and for the use of its inhabitants;” “may purchase and 
hold such personal property as may be necessary to the ex- 
ercise of its powers,” and ‘‘ make such orders for the dispo- 
sition, or use of its property as the interests of its inhabi- 
tants require.” Thus it appears that a County can only ac- 
quire and hold property for necessary public purposes, and 
for the benefit of all its citizens, and the plainest principles 
of public policy prevent such property from being sold under 
execution for the advantage of an individual. Bouv. Inst. 176. 

These rules of law are not applicable to a municipal ¢or- 
poration created by a charter which is voluntarily accepted 
by the corporation for private emolument and advantage. 
Such corporations are sometimes charged with the perfor- 
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mance of public duties, but so far as the grant is for private 
purposes and advantage they are regarded as private cor- 
porations and subject to like liabilities. Bailey v. Mayor 
of New York,3 Hill531. Dartmouth College v. Woodward, 
4 Wheaton 518. 

The plaintiff in this case is not without aremedy. He 
has established his debt against the County by a judgment, 
and as he cannot avail himself of the ordinary process of 
law to enforce payment, he is entitled to a writ of mandamus 
against the Board of Commissioners to compel them to levy 
a tax for the satisfaction of said judgment. McKay v. 
Justices of Harnett, 6 Jones 488. Winslow v. Commission- 
ers of Perquimans, 64 N. O. 218. 

There was error in the ruling of his Honor, and the judg- 
ment is reversed and the proceedings dismissed. 


PER CURIAM. Judgment reversed. 








MARTHA A. KIRKLAND ». WILLIAM J. HOGAN. 


A summons in a civil action before a justice of the peace does not require 
to be executed by leaving a copy with the defendant; the C. C. P., secs. 
82 and 504, Rule 15, not embracing such process returnable before a 


magistrate. 


This was a petition to the Superior Oourt of ORANGE 
County for a recordari in the lieu of an appeal to take up a 
number of cases in which the defendant had obtained judg- 
ments before a Justice of the Peace against the petitioner. 
The petition set forth the reasons why appeals had not been 
applied for and obtained in the proper manner and in due 
time, and among others that the constable who cited her to 
appear before the Justice did not leave any copies of the 
summonses with her. 
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His Honor Judge Tourgee, at the Fall Term, 1870, of the 
said Court, being of opinion with the plaintiff, ordered the 
judgments to be reversed, and the cases to be placed upon 
the trial docket, and the defendant appealed. 


Phillips & Merrimon for the defendant. 
W. A. Graham for the plaintiff. 


SETTLE, J. We have carefully examined the provisions 
of the Code cited by the plaintiff’s counsel to establish the 
proposition that “a summons before a magistrate cannot be 
executed without leaving copies, as in the case of the same 
process returnable to the Superior Court,” but we have 
arrived at a different conclusion, and are of opinion that the 
judgment below must be reversed. 

C. C. P., sec. 82, prescribes the manner in which the 
summons, in civil actions in the Superior Courts, is to be 
served. And C. C. P., sec. 504, Rule XV, enacts that the 
provisions of ©. OC. P. respecting forms of actions, parties to 
actions, the times of commencing actions, and the service of 
process upon corporations shall apply to Justices’ Courts. 

Now when we bear in mind that ©. 0. P., sec. 82, pre- 
scribes the manner of serving process. 1. When the suit is 
against a corporation. 2. When it is against a minor. 3. 
When it is against a person judicially declared to be of un- 
sound mind, &c., and, 4. In all other cases; and see that 
the Rules of proceeding in Justices’ Courts only adopt the 
provisions of sec. 82, as to the service of process upon a 
corporation, we must conclude that in all other cases, it was 
intended that the manner of service should, or at least 
might be, different from that prescribed for the Superior 
Courts. Ezpressio unius exclusio alterius. 

We are confirmed in this opinion by reference to Rule IT 
of the same section, which enacts that the pleadings before 
a Justice’s Court may be either oral or written. 

10 
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We can see no good reason for such nicety in the service 
of process, as to require a written summons to be left with 
the defendant, when the pleadings before the Court may be 
oral. 

Judgment reversed, and petition dismissed. 


PER CURIAM. Judgment reversed. 





SAMUEL H. JOHNSON v. ADDISON MANGUM and others. 


Though it may be that a note payable to a testator may be assigned by 
one of three executors, yet a note payable to three persons as executors 
of their testator cannot be assigned by one of them without the con- 
currence of the others, so as to enable the assignee to sue the makers 
either for the whole amount of the note, or for any part of it; the Code 
of Civil Procedure, sec. 55, not being applicable to such a case. 


This was a civil action upon a bond held by the plaintiff 
for $1760, executed by the defendants Mangum and Webb 
to the other three defendants, executors of H. Parker, de- 
ceased, for the purchase of lands of their testator, sold by 
them under license from Court. The bond was dated Janu- 
ary 4th, 1868, payable twelve months after date, and en- 
dorsed by E. M. Holt, one of the detendants, as executor to 
the plaintift and delivered to him in payment of judgments, 
bonds and notes against the estate of the testator, held by 
him to the amount of $900, and the further sum of $200 due 
to him from the said Holt, there being this sum due to the said 
Holt for commissions as executor. There was an agreement 
between Holt and the plaintift that the latter should collect 
the note and return the balance remaining after paying his 
-aforesaid claims, to the said executors. 

The answers of the defendants did not deny the assign- 
ment of the bond as alleged by the plaintiff, nor the justice 





























JANUARY TERM, 1871. 





JOHNSON v. MANGUM AND OTHERS. 





of his demands against the estate, to the amount of $900; 
but the two executors, J. W. Parker and D. Parker, denied 
the claim ot Holt to commissions, alleging that nothing was 
due on that account. These executors also alleged that 
there was an agreement between all the executors, that the 
money due on the bonds given for the land should be appro- 
priated to pay only the debts of the estate on which the ex- 
ecutors were bound as sureties of the estate; one of them 
alleging that they were to be applied, where any of the ex- 
ecutors were liable, and the other insisting that they were to 
be paid only on debts in which all of them were bound. 

The answer of the defendant Holt admitted the delivery 
of the bond, and that he endorsed it in payment of debts 
due to the plaintiff, in judgments, bonds and notes, and 
stated that he had been the active executor who had trans- 
acted nearly all the business of the estate, and that the 
amount of commissions claimed was due to him. ) 

On the issues thus made, the case was submitted to the 
jury at the Fall Term, 1870, of the Superior Court of Or- 
ANGE County before his Honor, Tourgee, J. His Honor be- 
ing of opinion that the action could not be maintained, so 
instructed the jury, who returned a verdict for the defendants, 
upon which a judgment was rendered, and the plaintiff ap- 


pealed. 


W. A. Graham, for the plaintiff. 
Phillips & Merrimon, for the defendants. 


PEARSON, ©. J. The action is brought upon the assump- 
tion that a note payable to three persons, (expressing, that 
they are executors of a person deceased,) can be assigned, 
by endorsement according to the “law merchant” and the 
statute 4 Ann, and the statute in this State, adopting 4 Ann, 
by any one of them. 

This position is not tenable. It may be, that a promisso- 
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ry note, to the testator, can be assigned by the endorsement 
of one of three persons acting as executors ; on the idea of 
representation, and that each executor represents the testa- 
tor, and can do all that he could have done; but such is not 
the law in regard to a promissory note, made after the death 
of the testator, payable to three persons jointly, although it 
be set out on the face of the note, that the three persons are 
the executors of the deceased person, for, it cannot be a 
contract made with a dead man, and it is in fact, a contract 
made with the three jointly, and all of them are responsible 
individually, for the amount of the note. So, it is not in 
the power of one, who may happen to have the note in his 
possession, to pass the legal title by his endorsement without 
the concurrence of the other two. No authority was cited 
in support of the position, and it is so manifestly against the 
reason of the thing, that we feel warranted in rejecting it, 
without further discussion. 

But it is said, the plaintiff by his dealing with Holt, one 
of the executors, acquired a beneficial interest in a part of 
the note, and is entitled under the provisions of the Code of 
Civil Procedure, sec. 55, to maintain the action, to the ex- 
tent of his interest. 

We are unable to see how this mode of procedure can be 
allowed in our case, and are clear in the conviction, that it 
does not come within the meaning and provision of ©. ©. P. 
It is absurd to suppose that a contract, entire and indivisable, 
made with three men as payees, can be subdivided ad libitum, 
and that every one of the three may pass to third persons, 
a beneficial interest, to some part of the note, and thus sub- 
ject the obligors to a multiplicity of actions. So much in 
respect to the rights of the obligors. But look at it in re- 
spect to the rights and liabilities of the payees, can any one 
of them, without the concurrence of the others and against 
their interests, because of a joint liability, to say nothing of 
the alleged understanding between them, as to the applica- 
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tion of the proceeds of the note, pass to a third person a 
beneficial interest to a part of the note in satisfaction of 
eertain debts of the testator and of an individual debt of the 
party concerned and take his word, that he will collect the 
whole and pay over the excess to such party? We think 
not. In the old mode of equity procedure it was a maxim, 
‘“‘a man must come into equity with clean hands.” This 
maxim is alike applicable to the new mode of procedure; 
where the plaintiff, failing in his legal right to maintain the 
action as erdorser, falls back on his equity, he is met by the 
fact of notice that the executor with whom he dealt was 
acting in bad faith towards his co-executors, and that the 
alrangement was without their concurrence, against their 
interest, and subjected them to liability in regard to the 
whole note. 

The plaintiffs hands are not clean. 

We concur with his Honor, in the opinion, that the action 
cannot be maintained. 


PER CURIAM. Judgment affirmed. 
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WILLIAM RICHARDS »v. FRED. SCHLEGELMICH. 


The true meaning of a contract in the following words: ‘‘ Twelve months 
from date, with interest from date, I promise to pay William Richards 
$6,662 in the event the Rhodes Gold mine continues to prove at the 
expiration of said time a good gold mine,” is that the mine, which 
may be proved to have been before opened and worked, continued to 
be as good a mine at the end of the year as it was at the beginning, 
and not that it was a good minein the estimation of miners, without 
reference to its quality at the time the contract was made. 


In putting a construction upon a deed or other written instrument, facts 
existing at the time to which the words used point, may be proved as 
a key to the meaning; just as the condition of a testator’s family and 
estate at the date of his will, may be proved to aid in arriving at his 
meaning. 


This was a civil action tried before his Honor, Logan, J., 
at the Spring Term, 1870, of the Superior Court for Gas- 
TON County. 

The complaint was founded upon a promissory note for the 
payment of money in the following words : 

Twelve months after date, with interest from date, I prom- 
ise to pay William Richards six thousand, six hundred and 
sixty-two dollars, in the event the Rhodes gold mine con- 
tinues to prove at the expiration of said time a good gold 
mine. 

[Signed.] FRED. SCHLEGELMICH. 

March 16th, 1868. 

The defendant alleged that the said “gold mine had not 
continued to prove, nor was it at the expiration of the time 
of payment, a good gold mine, nor is it so at this time.” It 
was in evidence that the mine had been previously worked, and 
that the defendant had possession of it and worked it during 
the time specified in the note. Testimony was given on 
both sides as to the quality of the mine, and as to how much 
per ton the ores yielded. His Honor charged the jury that 





















JANUARY TERM, 1871. 





Ricuarps ». ScHLEGELMICH. 





according to the terms specified in the note, there was a con- 
dition precedent, and it was for the plaintiff to satisfy them 
of its performance before he would be entitled to recover ; 
that if from the evidence they believe he had proved the 
mine to be a good gold mine he would be entitled to recover, 
otherwise they should find for the defendant. There was a 
verdict and judgment for the defendant, and the plaintiff ap- 


pealed. 


Guion and Hoke, for the plaintiff. 
Bynum and J. H. Wilson, for the defendant. 


PEARSON, C.J. It was the duty of the Judge to put a 
construction upon the instrument sued on. His Honor per- 
formed this duty in part, by holding, “there was a condition 
precedent, and it was incumbent on the plaintiff to prove its 
performance.” He then leaves it to the jury to find whether 
it was or was not a good gold mine at the time the note was 
payable. 

From this we assume his opinion to be, that by the true: 
construction of the instrument, it was for the plaintiff to 
satisfy the jury, that it was a good gold mine, according to 
the estimation of miners, at the time referred to; in other 
words, that the meaning of the instrument was, the defen- 
dant is not to pay, unless the mine proves to be a good 
gold mine, at the end of the year; treating the word “ con- 
tinues” as surplusage and giving to it no force; so, as in 
effect to make the plaintiff undertake to guarantee that the 
mine at the end of the year would prove to be a good one, 
absolutely, and without reference to any other consideration, 
save what is a good gold mine according to the estimation 
of miners. 

This Court is of opinion that such is not the meaning of 
the instrument, having regard to well settled rules of con- 
struction, e. g., “Every word of an instrument should (if 
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possible) be made to have some operation.” ‘ Words are to 
be taken most strongly against the party using them.” For 
self interest prompts a man to select words that do not run 
to his prejudice, outside of his own intention. 

The mine was not a new one, but had been previously 
opened and worked by other persons; the plaintiff and 
defendant both had access to this means of information, and 
the words “ continues to prove a good gold mine at the end 
of twelve months” amount to this; the mine has proved to 
be a good gold mine so far, in the estimation of the parties. 
Now in the event it continues to prove a good gold mine at 
the end of the year, the price is to be paid, otherwise not; 
thus making the plaintiff guarantee that the mine will not 
turn out to be any less good, at the end, than it was at the 
beginning; so that should the vein give out, or prove, on 
being followed, of less thickness, or the ore be of less rich- 
ness than it has now proved, the defendant is not to pay 
for it. 

This construction gives full force to the word “continues,” 
and to the word “proves” by having reference to the fact 
that the mine had been previously worked. It is well set- 
tled that in putting a construction, facts existing at the 
time to which the words used point, may be proved “as a 
key to the meaning.” The condition of a testator’s family 
and estate may be proved to aid in arriving at his meaning. 
The mischief which a statute is intended to remedy may be 
taken into consideration by the Court, in order to fix the 
meaning of the words used, so as to correct the mischief, 
andavoid carrying the operation of a statute too far, or stop- 
ping short of the mischief. 

In our case the word “continues” would not have been 
inserted, unless the parties intended to convey some mean- 
ing by the use of it; what that meaning was is made clear 
by the fact that the mine had been previously worked, and 
as miners say “tested.” But for this fact, the word “ con- 
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tinues” would be senseless and unmeaning, and of course 
would not have been used ; connected with this fact, it is 
pertinent and controlling. To give effect to it, his Honor 
ought to have submitted to the jury the question: Did the 
mine continue to be as good a mine at the end of the year 
as it was at the beginning, or did it fall off and prove to be 
worse to such a degree as not to be worth working? 
There is error. 


Per CURIAM.  Venire de novo. 








JAMES 8S. LANE, e. al, v. E, A. STANLY and others. 


Under the Constitution and Act of 1868-9, ch. 165, townships have not 
the power of taxation for school purposes either through their trustees 
or committees, Nor have the Commissioners of a county the power to 
levy a township tax as distinguished from the general county tax for 
school purposes. And in laying the county tax for school purposes, 
the equation of taxation must be observed. 


This was a civil action brought by the plaintiffs on behalf 
’ of themselves and the other tax payers of Township No. 3, 
in the County of ORAVEN, against the Commissioners and 
the tax collector of the said County to restrain them by in- 
junction from collecting certain taxes levied for school pur- 
poses in the said township. 

The complaint alleged that the school committee of the 
township made an estimate of the expense necessary to pro- 
vide for schools to be taught during the year 1870, which es- 
timate was reported to the Board of Trustees of the town- 
ship, and was thereupon submitted to a vote of the quali- 
fied voters ot the township, a majority of whom voted 
against it; that after the election, the estimate was for- 
warded by the trustees of the township to the County Com- 
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missioners, who proceeded to levy a tax for the expenses of 
a school in the township upon the property therein, and 
placed the tax lists in the hads of the tax collector, who is 
one of the defendants, and that he was proceeding to collect 
it; that in levying the said tax, the Commissioners, who 
are also defendants, violated the State Constitution in Art. 
7, sec. 7, because first, the levy had not received the vote of 
a majority of the qualified voters of the township, and 
secondly, in laying it, the equation of taxation was disre- 
garded. 

Upon the filing of the complaint verified by affidavit, an 
order of the Judge was made requiring the defendants to 
appear at a certain time and place to show cause why an in- 
junction should not be issued to restrain the collection of 
the said taxes, and in the meantime a temporary injunction 
was granted. 

The defendants answered the complaint and averred that 
in levying and collecting the tax mentioned in the complaint 
they had acted in pursuance of the State Constitution, and 
the Act of 1868-69, ch. 165, which was enacted to carry 
out its provisions ; and that the tax in question did not re- 
quire the vote of a majority of the qualified voters of the 
township, nor the equation of taxation, because it was a ne- 
cessary expense. The counsel for the defendants, upon the 
filing of their answer, moved his Honor, Judge Clarke, at 
Chambers, on the 12th day of November, 1870, for a disso- 
lution of the temporary injunction, which was granted, his 
Honor being of opinion that the plaintiffs were not entitled 
to the relief which they sought, and thereupon the plaintiffs 


appealed. 


Battle & Sons and Manly & Haughton, for the plaintiffs. 
Lehman & Seymour and Green, for the defendants. 
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‘READE, J. Have township trustees the power to collect 
taxes for public schools ? 

The Constitution, Art. 7, sec. 4, confers upon townships 
“ corporate powers for the necessary purposes of local govern- 
ment.” What is to be the “local government” we suppose 
was left to be prescribed by legislation. The “act concern- 
ing townships,” Acts 1868~69, chap. 186, sec. 14, prescribes 
that the Board of Trustees shall have authority to lay out, 
alter, &c., highways, to establish ferries, bridges, cartways, 
appoint overseers of roads and to allow toll bridges and 
gates across highways. The only other authority given them 
is to provide a township house, with a vote of the people. 
Sec. 11. It will be noticed that all these are purely local. 
And no mention is made of schools or of the poor. Of 
course revenue is necessary for every government, and there- 
fore, what the Board of Trustees are authorized to do, in 
sections 14 and 11, they are authorized to pay for; and so, 
in sec. 19, they are empowered to levy a tax for the necessa- 
ry expenses of the township. 

We have already seen that public schools are not one of 
the enumerated subjects over which Township Trustees have 
control. But it is insisted that, as education is necessary to 
good government, they have implied power over it. This 
would be entitled to much consideration, if public schools 
were not otherwise provided for. They are otherwise pro- 
vided for. The school law, Acts 1868-’69, chap. 165, sec. 
15, provides a School Committee for each Township, who 
shall establish and maintain for four months in each year, 
one or more schools. And sec. 18, makes them corporations. 
This Committee, and not the Township Trustees, have the 
management of the public schools. This Committee pro- 
vide the school house, employ the teachers, make rules, &c., 
and have the immediate management of all school matters 
in the Township. And unless it was intended to give two 
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bodies control over the same thing, it would seem to exclude 
the Township Trustees altogether. 

The Township Trustees have a Treasury and Treasurer ; 
but they are not allowed to have the possession, or the dis- 
bursement, of the school fund, or anything else connected 
with schools. 

But even the School Committee have only the local man- 
agement of the schools. The Constitution, Art. 7, sec. 2, 
gives the “ supervision of schools” to the County Commis- 
sioners; they levy the school tax, and in their Treasury is 
kept the school fund, and their Treasurer disburses the fund, 
upon the order of the School Committee. 

The only thing that militates at all against this view of 
the case, is sec. 25, of the School Act, which provides, that, 
“Tn case any Township, at the annual meeting, shall fail to 
provide for schools,” &c., “ the School Committee shall im- 
mediately forward to the County Commissioners an estimate 
of the necessary expenses, and a tax, equal to the amount 
of such estimate, shall be levied on the Township by the 
County Commissioners, at the same time that the Oounty 
taxes are levied,” &c. This would seem to indicate that the 
Township Trustees are to levy school tax on the Township 
property ; and upon their failure to do so the County Oom- 
missioners shall do it. 

It will be observed, however, that it does not say so in 
terms. It does not say, Township Trustees, but simply 
“ Townships ”"—if any “Township” shall fail, &c. And 
this may refer to the Township School Committee, instead 
of Township Trustees. And as it relates to school matters, 
with which the Trustees have nothing to do, it ought to be 
understood as referring to the School Committee. 

But even with that explanation, it must not be understood 
that the school committee, any more than the township trus- 
tees, have any taxing power for school purposes. The 25th 
section will be further explained by reference to sec. 28, 
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which makes it the duty of the school committee annually 
to report an estimate of what is needed for schools, to the 
township trustees; and the township trustees are to report 
to the County Commissioners, and to the Superintendent of 
Public Instruction. And we suppose that section 25 means, 
that if the township trustees fail to make such report, then 
the School Committee shall make the report directly to the 
County Commissioners. 

The object of the report to the County Commissioners be- 
ing that they may know what County taxes to lay for 
school purposes. The school tax is to be general for the 
Uounty; and then to be apportioned out among the town- 
ships according to the number of children in each. And the 
whole fund is to be in the hands of the County Treasurer, 
and he is to open an account with each township, and dis- 
burse the money upon the orders of the school committee. 

But it is to be further considered that not even the Coun- 
ty Commissioners have the entire control of public schools. 

On the contrary, it was considered a matter of such para- 
mount importance, that its supervision is reserved to the 
State itself. 

The Constitution, Art. LX, declares that “ religion, moral- 
ity and knowledge are necessary to good government, and 
the happiness of mankind,” and makes it the duty of the 
“General Assembly to provide by taxation and otherwise 
for a general and uniform system of public schools.” It 
also provides for a State board of education and a superin- 
tendent ; and the General Assembly has made a liberal ap- 
propriation of the taxes, and an additional $100,000 for 
school purposes. So it will be seen that the Constitution 
establishes the public school system, and the General Assem- 
bly provides for it, by its own taxing power, and by the tax- 
ing power of the counties, and the State board of education, 
by the aid of School committees, manage it. It will be ob 
served that it is to be a “system ;” it is to be “ general,” 
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and it is to be “ uniform.” It is not to be subject to the ca- 
price of localities, but every locality, yea, every child, is to 
have the same advantage, and be subject to the same rules 
and regulations. 

But would this be if every township were allowed to have 
its own regulations, and to consult its own caprices ? 

In some townships there would be no Schools; in others, 
inferior ones, and in others extravagant ones, to the oppres- 
sion of the tax payers. 

There would be no “uniformity” and but little usefulness, 
and the great aim of the government in giving all of its 
citizens a good education would be defeated. 

It is a mistake to regard the public system as a mere 
charity. It is a great governmental consideration. The 
Constitution requires that every child “ shall attend” school, 
and one is not generally required to accept charity. Itisa 
great truth, that knowledge is necessary to good government; 
without it, the laborer is nothing but muscle, with neither 
skill nor contrivance, consuming what he produces and add- 
ing nothing to general prosperity. The soldier is stolid and 
impairs the nation’s strength; the voter is ignorant of men 
and measures, and exercises his right and duties at a ven- 
ture; art and science languish; and the whole nation is 
imbecile, and must rank low with the powers of the world, 
to say nothing of the interest of morality and religion. 

Therefore it is, that, looking only to its own existence and 
prosperity, the State must take charge of the education of 
its citizens. 

The conclusion is that townships have not the power of 
taxation for School purposes, either through their Trustees 
or Committees. Nor has a county the power to lay town- 
ship taxes, as distinguished from the general county tax for 
School purpeses. And in laying the. County tax for School 
purposes, the equation of taxation must be observed. 
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There was error in dissolving the injunction. The order 
is reversed and the injunction is made perpetual. 


PER CURIAM. Judgment reversed. 
Note.—The case of Slover and others v. Berry and others, 


from CRAVEN, involved the same questions and was decided 
in the same way. 





STATE on the relation of D. A. JENKINS, Public Treasurer, o. B. F. 
BRIGGS, Sheriff, and others. 


A plea of tender is of no avail unless it is accompanied by a payment in- 
to Court of the amount admitted to be due. 

The revenue act of 1869-’70, ch. 225, makes by implication in the 34th 
section, the auditor’s certificate evidence of the amount of taxes due 
from the sheriffs, but it is only prima facie evidence and may be re- 
butted. 

The Act of 1869-’70, ch. 71, which repealed certain acts in relation to ap- 
propriations for railroads and directell that the taxes which had been 
collected under them for paying interest, &c., should be “ credited to 
the counties of the State upon the tax to be assessed for the year 1870 
in proportion to the amounts collected from them respectively,” justi- 
fied the sheriffs in retaining the amount of such taxes in their settle- 
ments with the public treasurer, until it was repealed by an act passed 
the 21st December, 1870. 


This was a motion made before Watts, Judge, at the Fall 
Term of WAKE Superior Court, at the instance of the Pub- 
lic Treasurer of the State, for judgment against the defend- 
ant, B. F. Briggs, as Sheriff of Wilson County, and the 
other defendants, as his sureties, upon his official bond for 
the collection of taxes. His Honor gave judgment for the 
plaintiff for the amount claimed and for costs, and the de- 
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fendants appealed. No other statement of the case is neces- 
sary than what will be found in the opinion of the Court. 


Bragg & Strong, for the defendants. 


Attorney General and Battle & Sons and Phillips & Mer- 
rimon, for the plaintiff. 


RopMAN, J. This action was commenced under sec. 34, 
of chap. 225, of the Acts of 1869-70, p. 287, against the 
Sheriff of Wilson County for a failure to account for and pay 
the public taxes. 

His defense was, that he did tender all the taxes which 
had been or ought to have been collected by him, except 
certain special taxes, which under the Act of 1869-°70, ch. 
71, p. 119, he was authorized to pay to the Treasurer of his 
County. 

‘he defendant can derive no benefit from his plea of a 
tender because it is not accompanied by a payment into 
Court of the amount admitted to be due. 

An Act ratified 8th March, 1870, (Acts 1869-70, ch. 71, 
p. 119,) repeals certain acts passed at the preceding session 
making appropriations for cértain railroads, and directs that 
the moneys in the Treasury which had been collected under 
these acts, for the purpose of paying the interest of the 
bonds issued to the Companies, should be appropriated to 
the uses of the government, “and shall be credited to the 
Counties of the State upon the tax to be assessed for the 
year 1870, in proportion to the amounts collected from them — 
respectively.” 

The Auditor refused to credit the County of Wilson for 
the special taxes which had been collected from it, and certi- 
fied for the whole amount levied for 1870. 

The plaintiff contends: 1. That the Auditer’s certificate 
is conclusive evidence of the amount due. 

We do not think it is: Section 34 of chapter 225 of the 
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Acts of 1869-70, does not expressly or in terms make it 
evidence at all, but by implication it does. 

But there must be some opportunity allowed a Sheriff to 
show an error either of fact or of law in the Auditor’s ac- 
count, otherwise the Auditor would be a despot over the 
Sheriffs. It can never be presumed that the Legislature 
intended to exclude any set of men from the benefit of the 
Courts of Justice. We think, therefore, that the certificate 
of the Auditor is only prima facie evidence, and may be 
rebutted. 

2. That the Act of 1869-70, ch. 71, has been repealed. 
It is admitted that it has not been expressly repealed, ex- 
cept by an act ratified since the trial of this action below, 
viz: on 21st December, 1870. But it is contended that it 
was repealed by implication. We have examined the acts 
of Assembly, to which we are referred by the plaintiff's 
counsel, and we do not think that any of them are so incon- 
sistent with the Act in question as to repeal it, and the 
Legislature must be of the same opinion, or why pass the 
Act of 21st December, 1870, expressly repealing it? We 
think as the law then stood the Sheriff was entitled to retain 
a sum equal to the special taxes of his county. But as the 
law has been since changed and nothing is in controversy 
but the costs, we do not consider that there is any question 
demanding an elaborate discussion. 

Judgment below reversed, and case remanded to Superior 
Court of Wake County for further proceedings. 


Per CURIAM. Judgment reversed. 
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WILLIAM RICHARDS »v. JACOB BAURMAN and WM. SLOAN. 


Where an injunction is issued underan order that the plaintiff shall give 
an undertaking with sufficient sureties in a certain sum as prescribed 
in the CO. C. P., sec. 192, it seems that a deposit in money of the sum 
named, will be sufficient, but whether so or not, the giving by the 
plaintiff of the required undertaking before the hearing of a motion to 
vacate the injunction for the want of it, will supply the alleged defect 
and prevent the injunction from being vacated on that account. 


Where a partnership is formed for a definite term which has not expired, 
the Court will not decree a dissolution except under special circum- 
‘stances; neither will it, where circumstances render a dissolution in- 
convient, as where a large operation has been commenced, which can- 
not be arrested without serious loss. But, where the Court does order 
a dissolution, it will appoint a receiver upon a disagreement between 
the partners in the course of the winding up; and the same rule must 
apply, where a dissolution has taken place by consent or otherwise, 
and a serious disagreement arises afterwards. 


The case of Clementi v. Foster, 3 Ire. Eq. 213, cited and approved, 


This was a civil action for a dissolution of a partnership, 
an injunction and the appointment of a receiver, heard upon 
various motions before his Honor, Judge Logan, at the last 
term of the Superior Court of MECKLENBURG. The in- 
junction having been previously granted, a motion to dis- 
solve it was made by the defendants and refused by the 
Court. A motion for the appointment ofa receiver was 
then made by the plaintiff and ordered by the Court, and 
the defendants appealed from both orders. The pleadings 
and proceedings in the case are sufficiently stated in the 
opinion of the Court. 


Guion and Vance & Dowd, tor the defendants. 
Bynum and R&. Barringer, for the plaintiff. 


Ropmay, J. The complaint alleges that a partnership 
for buying and selling goods was formed between the parties 
in the Spring of 1870, (which is probably a mistake for 1867, 
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the date given in the answer,) on certain terms as to the 
division of the profits which itis not now material to specify ; 
the agreement was oral merely; and it does not appear to 
have been distinctly understood, at least it is not stated with 
precision, whether the partnership included the store in 
Gaston and the gold mine, or only the store in Charlotte ; 
that the defendant Baurman was the active partner at Char- 
lotte ; that among other acts of misconduct, he refused to 
permit the plaintiff to have access to the books of the con- 
cern ; that he was making way with the assets and was insol- 
vent; and prays a dissolution of the partnership, an account, 
an injunction against the defendant Baurman, and the ap- 
pointment of a receiver to wind up the partnership. The 
answer of Baurman denies or explains the acts of miscon- 
duct alleged, and imputes others to the plaintiff; he admits 
the partnership on the terms alleged; that he has the ex- 
clusive possession of the property in Charlotte, as partner, 
and as bailee of the Sheriff who had levied an execution 
against the plaintiff on his interest in the goods; that he 
has refused to permit the plaintiff to carry a part of the goods 
to Gaston County; he says that in July, 1870,.it was 
agreed that the partnership should be dissolved in January, 
1871. It is not necessary to refer particularly to the answer 
of Sloan. : 

The affidavit of one Welsh, exhibited in support of the 
complaint, tends to prove that Baurman put little or no 
money in the concern. On hearing the complaint on 26th 
November, 1870, the Judge granted the injunction on con- 
dition that the plaintiff should give an undertaking such as 
the Code requires, in the penal sum of one thousand dollars. 
The plaintiff instead of entering into an undertakiug with 
sureties, deposited one thousand dollars with the Olerk of 
the Court in lieu of it. Afterwards he filed an undertaking 
with sureties dated on the day on which the injunction or- 
der was made. The defendants on 4th December, moved 
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to vacate the injunction, which the Judge refused, and ap- 
pointed a Receiver, from which order the defendants ap- 
pealed. 

1. The defendants contend that the injunction order 
should be vacated, because the plaintiff did not comply with 
the condition. It is true that an undertaking on obtaining 
an injunction, is not one of those for which the letter of ©. 
CO. P. allows a deposit of money to be substituted. 

We are inclined, however, to think, that it would come 
within the spirit of the Code, inasmuch as we know of no 
reason why it could not be as effectual a security to the de- 
fendant as an undertaking with sureties. But we are not 
called upon to decide this question, as an undertaking with 
sureties was filed before the order of the Judge refusing to 
vacate the injunction, which is the one appealed from. For 
what end should the original order have been vacated when 
the plaintiff was in a condition to have immediately applied 
for another ? 

2. The more important question, however is, whether con- 
sidering the allegations in the pleadings, and taking them 
along with the affidavit of Welsh at what they may fairly 
be supposed to be worth, they establish such a case as en- 
titles the plaintiff to the relief demanded. The first demand 
of the plaiytiff is for a dissolution of the partnership ; and 
as it was not entered into for any fixed period of time, it was 
dissoluble at the will of either. Pothier on Partnership, 149. 
Moreover, it was actually agreed to be dissolved at a time 
which has now passed. We think, therefore, the plaintiff is 
entitled to that. His right to an account also, and to an or- 
der for the sale of the partnership property and a winding 
up of the aftairs, is not disputed. 

In respect to the circumstances under which a Court of 
Equity will take the partnership effects out of the hands of 
the individual partners and appoint a receiver, respectable 
text writers seem to have drawn somewhat different conclu- 
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sions from the same authorities. Story’s Eq. Jur. 8S. 672, a, 
says: “ But the Court will not appoint a receiver or mana- 
ger, at the instance of one of the partners in a suit which 
does not seek to dissglve the partnership; nor in one which 
does upon an interlocutory application, and merely upon evi- 
dence that the partners do not co-operate in the manage- 
ment of the business. To justify such an appointment it 
must be shown that one partner has interfered so as to pre- 
vent the business being carried on.” This section is by the 
editor, Mr. Redfield. Parsons says, (1 Pars. Cont. 197,) “If 
the bill seeks to correct in some way the proceedings of a 
firm, but not to dissolve it, itis not usual to appoint a re- 
ceiver, although this might be done. But if the prayer is to 
dissolve the partnership, it is usual to appoint a receiver.” 
In considering the passage quoted from Story, it is diffi- 
cult to conceive what application the last sentence can have 
in a case where the partnership is already dissolved, and the 
only business to be carried onis the winding up. It seems 
almost certain that the learned editor did not have in his 
mind a case like this. The conclusion we have come to, 
upon a consideration of many of the numerous cases bear- 
ing indirectly on the particular question before us, is this. 
When a partnership is formed for a definite time, which 
has not expired, the Court will not decree a dissolution ex- 
cept under special circumstances ; neither will it where cir- 
cumstances render a dissolution inconvenient, as where a 
large operation has deen commenced which cannot be.arrest- 
ed without serious loss. (See Pothier on Partnership, 149- 
157.) But when the Court does grant a dissolution, it will 
appoint a receiver upon a disagreement between the partners 
in the course of the winding up; and the same rule must 
apply where a dissolution has taken place by consent or 
otherwise, and a serious disagreement arises afterwards. It 
is true that none of the cases go in distinct and positive 
terms quite as far as this. They all stand on their particular 
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facts, and in most of them, either the plaintiff desired a con- 
tinuance of- the partnership, and for the Court to enforce the 
performance of its terms by the aid of a receiver, or circum- 
stances made a dissolution inopportune.and inequitable, and 
the Courts for these reasons declined to decree one, or to ap- 
point a receiver, leaving it to be implied that in the absence 
of these reasons, they would do so. The following authori- 
ties may be consulted: Clement v. Foster, 3 Ire. Eq. 213; 
Hall v. Hall, 3 E. L. & E. R. 191; Roberts v. Eberhart, 23 
Id. 245; Littlewood v. Caldwell, 11 Price 97, 3 Daniel, ch. 
Pr. 1965 ; Speight v. Peters, 9 Gill (Md.) 472; Martin v. 
Van Schaick, 4 Paige, ch. R. (N. Y. 479;) Law v. Ford, 2 
Paige 310; Williamson v. Wilson, 1 Bland 423; Birdsall v. 
Colie, 2 Stock, ch. R. (N. J.) 63; Harding v. Glover, 18 
Ves. 281. 

In Martin v. Van Schaick, the partnership was in a 
political newspaper, and had been dissolved by consent. The 
Chancellor says “if the partners cannot agree among them- 
selves, it is a matter of course to appoint a receiver, upon a 
bill filed to close the partnership concerns, on the application 
of either party.” In Renton v. Chaplain, 1 Stock ch. R. 70. 
“‘Ona dissolution by death (and the principle is the same 
on any dissolution) the surviving partner settles the affairs 
of the concern, and the Court of Chancery will not arrest the 
business from him and appoint a receiver, unless confidence 
be destroyed by his mismanagement or improper conduct.” 

In Speight v. Peters, the Court say, “In a variety of 
instances, especially in partnership transactions, where the 
parties, after a dissolution of their connection, cannot agree 
upon the adjustment, and the property or funds in dispute 
are in the hands of one partner alone, each having an equal 
right to the control of the property, cases must necessarily 
arise where the interest of both can only be properly secured 
by the intervention and appointment of a receiver.” And, 
further, that it is not necessary that the fund should be in 
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imminent peril. ‘ But in respect of a fund which is claimed 
and is prima facie the proceeds of a partnership, it is but a 
provident exercise of equity power to place the property 
under the care of the Court.” 

In the case before us it sufficiently appears that there has: 
been an entire loss of confidence between the parties, and 
that mutual feelings are such as to render co-operation in 
the winding up of the business impracticable. From the 
affidavit of Welsh it appears, sufficiently for the present 
decision, that the defendant Baurman put but little capital 
into the concern; he has the exclusive possession of the 
effects at Charlotte, and denies to the plaintiff an equal 
control over them. We think these circumstances justify 
the appointment of a receiver who will proceed to wind up. 
the partnership under the direction of the Court. 

The judgment below is affirmed, and this opinion will be 
certified to the Superior Court of Mecklenburg, in order 
that it may proceed to take an account between the partners 
and give other proper relief according to its course. 


PER CURIAM. Judgment affirmed. 
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JOSEPH MERWIN »v. JOSEPH L. BALLARD. 


The enactment in the Revised Code, ch. 31, sec. 84, that ‘‘in all cases of 
joint obligations or assumptions of co-partners in trade or others, suits 
may be brought and prosecuted on the same against all or any num- 
ber of the person making such obligations, assumptions or agree- 
ments,” is repealed in effect as to suits upon parol contracts made af- 
ter the adoption of the C. C. P., by the 62d section of that Code, but 
such contracts made before that time are exempted from its operation 
by section 8, sub. div. 2 of the same. 


In a suit upon a contract made prior to the adoption of the C. C. P., if 
the defendant demur for want of parties in the Superior Court, and 
the demurrer be sustained and the plaintiff appeals to this Court, the 
plaintiff will be entitled to a final judgment here upon the overruling 
of the demurrer. 

‘The case of Ransom v. McClees, 64 N. C. Rep. 17, cited and approved. 


This was a civil action, in which the complaint was for 
goods sold and delivered to the defendant in the year 1860, 
but an account annexed to the complaint showed that the 
goods were bought by the defendant and one Joyner. The 
action was brought in the year 1870, and the defendant ap- 
peared, and under the O. ©. P., sec. 95, demurred to the 
complaint for the want of parties, as it appeared that Joyner 
was jointly liable with the defendant. The demurrer was 
sustained by his Honor, Jones, J., at the last Term of the 
Superior Court for Prrr County, and the action dismissed, 
and from this order the plaintiff appealed. 


Battle & Sons for the plaintiff. 
G. W. Johnston for the defendant. 


Dick, J. The plaintiff alleges that he sold and delivered 
certain merchandise to the defendant. In the account of 
sale set out in the complaint, it appears that said merchan- 
dise was sold by plaintiff to Ballard & Joyner. The defen- 
dant demurs, and assigns as cause of demurrer the non- 
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joinder of the other joint purchaser, as a defendant in the 
action. 

At common law in actions ex contractu, the general rule is, 
if the contract be joint the plaintiff must sue all the persons, 
who either expressly or by implication of law made the con- 
tract. If one of them be dead, then upon suggesting that 
fact in the declaration, the action may be brought against 
the survivor alone, 2 Mod. R. 280. 

In general a person is presumed to be living until it be 
proved that he is dead, unless seven years have elapsed 
since he was heard of. 2 East, 313. 

In such actions brought against some only of several per- 
sons who should have been jointly sued, the defendants 
must plead the non-joinder in abatement, there being no 
other way of taking advantage of it; unless it appear on the 
face of the declaration, or some other pleading of the plaintiff 
that the party omitted, is still living, as well as that he 
jointly contracted, in which case the defendant may demur, 
&e. 

The statute (Rev. Code, ch. 31, sec. 84,) changed in some 
respects this rule of the common law as to the joinder of 
defendants in actions ex contractu, and “in all cases of joint 
obligations and assumptions of copartners in trade or others,” 
allowed suits to be brought against all or any of such per- 
sons thus jointly liable. The OC. ©. P., secs. 62, 392, vir- 
tually repealed this statute, except as to “ persons severally 
liable upon the same obligation or instrument, including 
parties to bills of exchange and promissory notes.” O.0.P., 
sec. 63. When the action is against two or more defendants 
and the summons is served on one or more, the plaintiff 
may proceed in the manner provided by C. CO. P., sec. 87. 

The rule of the common law requiring the non-joinder of 
defendants in actions ex contractu, to be pleaded in abate- 
ment, has also heen ehanged, and the omission of a necessary 
party defendant may be taken advantage of by demurrer 
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when the defect appears upon the face of the complaint. O, 
O. P., sec. 95. 

We have thought proper to discuss the questions present- 
ed in the elaborate argument of counsel, but they do not 
govern the case before us, as the action is founded upon a 
contract made prior to the ratification of the O. O. P.; such 
cases are governed by the law existing before that date. 
C. O. P., sec. 8, par. 3, 4. 

Under the statute above referred to (Rev. Code, ch. 31, 
sec. 84,) the plaintiff had a right to sue the defendant separ- 
ately upon the joint contract. 

The demurrer must be overruled, and as this case is gov- 
erned by the old mode of pleading, the plaintiff is entitled 
to final judgment in this Court. Ransom v. McClees, 64 N. 
0. 17. 





= 


PER CURIAM. Judgment affirmed. 





ALFRED WALTON »v. ARTHUR JORDAN and C. W. HOLLOWELL. 


Where a ji. fa. was levied upon the land of the defendant in the execu- 
tion, in 1861, and successive writs of vend. expos. were issued thereon ) 
until the Fall of 1867, when the land was sold by the sheriff, and in 
the meantime in the year 1866 the same land was conveyed by the de- 
fendant in the execution by a deed in trust, i/ was held, that the crops 
growing on the land in 1867, did not pass to the purchaser of the land 
under the execution, but belonged to the bargainee under the deed in 
trust. 

Crops growing on land pass, by presumption of law, with the title of the 
land, but the presumption may be rebutted even by parol evidence. 


The cases of Badham v. Cox, 11 Ire. 456, Brittain v. McKay, 1 Ire. 265, 
Flint v. Conrad, Phil. Rep. 190, cited and approved. 


This was a civil action tried before his Honor, Judge Pool, 
at the Spring Term, 1869, of the Superior Court of PER- 
_ Quimans County. 
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On the trial the facts proved were substantially as follows = 
The defendant, Jordan, was in possession of a tract of land, 
which in May, 1866, he conveyed by a deed in trust to the 
plaintiff, and the crops growing on the land that year were 
sold by Jordan and the proceeds applied under the plaintiffs 
direction to the purposes of the trust. The same land was 
let to tenants for the year 1867, who were to pay the rent in 
kind to the plaintiff. In 1861, a judgment was rendered 
against the defendant, Jordan, in the Ouonty Court of Gates 
County, upon which an execution was issued, levied upon 
the defendant’s said tract of land and returned to the Au- 
gust term of the Court. Successive writs of vend. expos. 
were then issued, and in September, 1867, the land was sold 
by the Sheriff of Gates County, when the execution creditor 
became the purchaser, and then sold the land to the defend- 
, ant Hollowell, who together with the defendant, Jordan, 
took the growing crops then on the land and converted them 
to their own use. 

His Honor charged the jury that no interest in the crops 
of the rents for the year 1867, passed by the Sheriff’s sale, 
to which the defendants excepted. There wasa verdict and 
judgment for the plaintiff, and the defendants appealed. 





Bragg & Strong, for the defendants. 
Smith, for the plaintiff. 


Dick, J. ‘The sale made by the Sheriff in September, 
1867, only transferred to the purchaser such interest and es- 
tate in the land as the debtor had at the time of the levy of 
the original fi. fa. 

The levy of the fi. fa in 1861, created a lien in favor of 
the plaintiff in the execution, and gave the Sheriff authori- 
ty to sell the land levied on. 

The subsequent vend. expos. only continued the lien, and 
the authority which the Sheriff had acquired under the 
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original fi. fa. The lien was not a title, but only a charge 
upen the Jand, and the debtor had the right to sell the same, 
and the deed in trust made in 1866, to the plaintiff in this 
case, conveyed title subject to the subsisting lien. The crops 
growing upon the land in 1867 were not embraced in said 
levy, and did not pass by the sale made under the vend. e- 
pos., founded upon such levy, but remained the property of 
the plaintiff who was the owner of the land at the time of 
the sale. Annual crops which are regarded in law as fructus 
industriales, do not necessarily pass with the title of the 
land. For many purposes they are considered as personal 
property and may be sold and transferred by parol, as they 
are not embraced in the statute of frauds. While they are 
growing they pass by presumption of law with the title of 
the land, but this presumption may be rebutted, even with 
parol evidence. In the case before us the legal presumption 
is fully rebutted, for they were not included in the levy of 
1861, and of course did not pass by the sale under which the 
defendant, Hollowell, claims the land. 

We will not further consider the principles involved in this 
case, as they are elaborately discussed in Bittinger v. Baker, 
29 Penn. R. 66; Badham v. Cox, 11 Ird. 456; Brittain v. 
McKay, 1 Ird. 265; Flynt v. Conrad, Phil. 190. 

There was no error in the charge of his Honor, and the 
judgment must be affirmed. 


PER CURIAM. Judgment affirmed. 
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NORTH-WESTERN NORTH CAROLINA RAIL ROAD COMPANY 
o. DAVID A. JENKINS, Public Treasurer. 


The 8th section of the Ordinance of the Convention of 1868, having pro- 
vided that, when the president and chief-engineer of the North-West- 
ern North Carolina Rail Road Company should have complied with 
certain terms in respect to the first division of the said road, the Gov- 
ernor should direct that the Public Treasurer should make a loan to 
the company by the issue of a certain amount of State bonds, and the 

terms having been complied with, i was held, that the company was 
entitled to have a peremptory mandamus to compel the Treasurer to 
issue the bonds, notwithstanding the subsequent legislation contained 
in the Acts of 1868-’9, ch. 32, of 1869--"70, chs. 71 and 100, as all those 
acts taken together left the ordinance above-mentioned in full force 
and effect. 


This was a proceeding by way of a petition for a man- 
y damus to compel the defendant to issue a certain amount ot 
State bonds to the plaintiff, and a return having been made 
to the writ of alternative mandamus, the case came on to be 
heard before his Honor, Judge Henry, at the Fall Term, 
1870, of the Superior Court for ForsyTHE County. His 
Honor being of opinion that the plaintiff was entitled to the 
remedy asked for ordered that the writ of peremptory man- 
damus should issue, and the defendant appealed. No state- 
ment is necessary for the understanding of the opinion of 
the Court. 


Battle & Sons and Phillips & Merrimon, for the plaintiff. 
Attorney General and Bailey, for the defendant. 


SerriA, J. The first division of the North-Western 
North Carolina Railroad incorporated under an ordinance of 
the Convention, ratified the 9th day of March, A. D. 1868, 
is admitted to be an unfinished road within the meaning of 
Art. V, sec. 5 of the Constitution. 

As to the divisions beyond the town of Salem, we express 
ho opinion, as that matter is not now before us. 
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Section 8 of the ordinance above referred to ordains, that 
whenever the President and chief engineer of said company 
shall certify to the Governor of the State that the grading 
of any of the sections of said road, as mentioned in section 
5 of this ordinance, is completed and ready for the super- 
structure, he shall direct the Public Treasurer of the State 
to loan in behalf of the State to the said company the sum 
of fifty thousand dollars in coupon bonds, and in like manner 
the Governor will direct similar loans to be made to the com- 
pany, upon the completion of grading of each and every sec- 
tion until the first division is graded entire, &c. 

By section 9, no part of said loan or bonds shall be deliv- 
ered to said company until the President and Directors 
thereof shall execute and deliver to the Governor of the 
State a mortgage on the entire road and its property, condi- 
tioned to save the State harmless against the loss of both 
principal and interest of said loan. 

Since the adoption of this ordinance there has been much 
legislation, which we need not review in detail, for the pur- 
pose of extending the road beyond Salem. 

But the Act 1869-’70, ch. 71, ratified the 8th day of 
March, A. D., 1870, repeals “ all acts passed at the last ses- 
sion of this Legislature making appropriations to Railroad 
Companies.” And in afew days thereafter the same Gen- 
eral Assembly passed An Act to enable this company to 
complete the first division of its road. 

Act 1869-70, ch. 100, ratified 22d day of March, A. D. 
1870. The 3d section of this last act is as follows: “ All 
acts of the General Assembly authorizing the appropriation 
of bonds of the State in aid of the first division of said rail- 
road company, are hereby repealed, the validity of the pre- 

-ceding laws not to be by such repeal affected but such laws 
to be in full force.” 
Construing ch. 71 and 100 together, it is evident that the 
General Assembly intended to repeal only the legislation 
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subsequent to the ordinance of the 9th of March, leaving 
that in full force and effect. We have not overlooked the 
repealing clause of the Act of 1868-’9, ch. 32, and admit- 
ting that it repealed the ordinance of the 9th of March, still 
the Act of 1869-70, ch. 100, the last legislation upon the 
subject, is so strong and explicit as to amount to a re-enact- 
ment of the ordinance. 

It follows that the company upon complying with the 
terms of the ordinance are entitled to the loan of the bonds. 

The judgment of the Superior Court is affirmed. 

Justice Dick being a‘stockholder in the company, took no 
part in the consideration of this case. 


PER CURIAM. Judgment affirmed. 








GEORGE HOWARD co. JOSEPH W. KIMBALL. 


When a purchaser of land, upon taking a bond for title, gives in pay- 
ment therefor a note expressing on its face that it is so given, the note 
itself will be notice of the vendee’s equity in case the title of the land 
shall prove defective, and an assignee or holder of the note cannot, in 
case of such defect in the title of the land, recover on the note though 

‘he took it before it became due, 

A purchaser of land is entitled to all that he bargained for, and is under 
no obligation to accept a part only, with warranty as tothe other part, 
or to accept compensation, unless the part as to which a good title can- 

. not be made, does not materially affect the value, and it is seen that 
the objection is not taken upon the merits, but only as a pretext to get 
ri of the purchase. 

In a suit upon a note, expressed on its face to have been given for the 
purchase of a tract of land, the title to which has proved defective, as 

‘ the plaintiff cannot recover upon the note, the proper judgment now 

. to be rendered is, that the contract of sale be rescinded, and that the 
title bond and note be cancelled, so as to effect what would have been 
done in equity under the old mode of procedure. 


The case of Cox v. Jarman, 6 Iré>Eq. 556, cited and approved. 
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This was a civil action submitted to his Honor, Judge 
Jones, at the Fall Term, 1870, of Ep@zcomMBE Superior 
Court, upon the following case agreed : 

On the 1st day of January, 1867, B. B. Nicholson con- 
tracted to sell to J. W. Kimball, the defendant, a tract of 
land for which two notes for $1,000 each, payable on the 1st 
of January, 1868 and 1869, with interest from date, were 
given in part payment. The notes expressed on their face 
to be in payment “on the Rocky Swamp tract of land.” 
Nicholson gave to Kimball a bond to make title to the land 
upon the payment of the purchase money. In the Spring 
of 1867, Nicholson purchased of one David W. Bullock a 
tract of land, and in payment of the same, and forthe stock on 
it, endorsed the said notes in blank and handed them to Bul- 
lock, he, Bullock, at the time being aware that Nicholson 
had given bond to make title to the tract of land he had sold 
to the defendant, Kimball. 

During the year 1867, Kimball learned for the first time 
that probably Nicholson’s title was defective, and thereupon 
gave notice to plaintiff, who was about to receive the said 
notes from Bullock in a trade, that he should not pay them, 
and that plaintiff after such notice took them from Bullock 
in a trade with him. The plaintiff admits that there is a 
defect in the title of Nicholson to part of the land sold to 
Kimball. The tract consisted of about 400 acres, and at 
the time of the sale, embraced two tracts, one known as the 
Kyle tract, containing about 250 acres, and the other, as the 
Slade tract, containing about 150 acres. There is a dispute 
in regard to Nicholson’s title to the Kyle tract, and an ac- 
tion of ejectment is now pending or is threatened, to recover 
the said iand. There is also a claim adversely to Nichol- 
son’s title to an interest of two-fifths by minor heirs in the 
Slade tract, and the two tracts were sold to Kimball as one 

entire tract. 
The plaintiff further admits that the two notes were given 
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as the first and second payments for the Rocky Swamp tract 
of land, and this fact is so stated on the face of the notes. 

Some time afterwards, Nicholson becoming involved, made 
a conveyance to Bullock of the land sold to Kimball, in 
trust, to convey to Kimball when the notes should be paid, 
and when Bullock passed the notes to the plaintiff, he made 
a like conveyance of the land to him. The conveyance to 
Bullock was made before the discovery of any defect in the 
title of Nicholson, and the conveyance to the plaintiff after- 
wards. Nicholson is a bankrupt and has obtained his dis-- 
charge as such. When Bullock received the notes he exe- 
cuted an absolute conveyance of the land he sold to Nichol- 
son. 

His Honor upon this case agreed, was of the opinion that 
the plaintiff could not recover upon the notes; and a judg- 
ment accordingly and for costs was entered upon the record 
of the Court, and the plaintiff appealed. 


Bragg & Strong, for the plaintiff. 
Busbee & Busbee, for the defendant. 


PEARSON, ©. J. 1. Suppose Nicholson, the original ven- 
dor, had kept the land, then upon the facts agreed, Kimball, 
the vendor, would have had a clear equity to rescind the 
contract of sale, on the ground of a defect in the title, to a 
substantial part of the thing sold. A purchaser is entitled: 
to all that he bargains for, and is under no obligation to ac- 
cept a part, with warranty as to the other, or to accept 
compensation, unless indeed the part, as to which a good 
title cannot be made, does not materially affect the value, 
and it can be seen that the objection is not taken upon the 
merits, but as a pretext to get rid of the bargain. 

2. As Nicholson endorsed the notes in blank to Bullock, 
before maturity, there is a presumption that he purchased) 
without notice; but this presumption may be rebuttedgby 
12 
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proof of any fact that should put a man of ordinary prudence 
upon inquiry. We think the fact of the notes not being in 
the usual form of promises to pay money “ for value received,” 
but expressing on the face that they were given for the 
purchase money of the Rocky Swamp tract of land, was 
sufficient to put Bullock on inquiry, and to fix him with 
notice, that the notes could not be collected, unless a good 
title be made to Kimball. Coz v. Jerman, 6 Ire. Eq. 526. 
In this way significance is given to the words referred to, 
otherwise they must be treated as idle and superfluous. 

It is said notice that the notes were given as the consider- 
ation of the Rocky Swamp tract of land does not amount to 
notice of a defect in the vendor's title. That may be so, but 
it does amount to notice of the vendee’s equity, provided it 
turns out that the title is defective. 

If a vendee executes a plain note of hand, this equity may 
be defeated by a transfer of the note, before it is due, but 
when he takes the precaution to set the fact out in the face 
of the note, unless it has the effect of notice, the vendor may 
in every instance defeat the equity of the vendee by making 
haste to dispose of the note, and thus the vendee will be 
deprived of an equity without default on his part. 

The fact that Bullock took a deed for the land from 
Nicholson in trust to convey to Kimball on payment of the 
_ purchase money, substituted Bullock in the place ot Nichol- 

son, and put him in the relation of vendor in respect to 
Kimball. He was to receive the whole of the purchase 
money and to make title, according to the original contract 
of sale. 

3. Such being the equity of the defendant as against 
Nicholson and Bullock, it is so beyond all question in regard 
to the plaintiff, for he had positive notice ot the defect in the 
title before he purchased the notes, and he also took a deed 
for the land in trust to make title on payment of the pur- 
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chase money, and took upon himself the relation of vendor 
towards the defendant. 

We concur with his Honor, that the plaintiff was not 
entitled to judgment, but the judgment rendered for the 
defendant is erroneous in this: it discharges the defendant 
trom the payment of the purchase money, but leaves the 
bond for title in his hands, as a cloud over the title of the 
plaintiff. 

The judgment ought to have been, that the contract of 
sale be rescinded, and the title bond and the notes be 
cancelled, so as to effect what would have been done in equity 
under the old mode of procedure. 

Such judgment will be entered, and each party will pay 
his own cost. 


PER CURIAM. Judgment accordingly. 








Doe on the demise of AMELIA KIRKMAN ov. JOSEPH H. DIXON 
and another. 


When one of the parties to a cause is not ready for trial and upon his ap- 
plication, it is ordered to be continued for him ‘‘ on payment of costs,” 
it means the costs of the term, and not the whole costs of the action. 


This was an action of ejectment under the former system 
of procedure, when the following proceedings took place : 

At a special Term of ORAVEN Superior Court, in June, 
1870, this case being reached, the plaintifi’s counsel stated 
that he was not ready for trial because his associate counsel 
had just been called to Wilmington, and had inadvertently 
left all his client’s papers locked up, and the plaintiff could 
not try without them. Thereupon the following order 
was made, “ continued for plaintiff on payment of costs.” 
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At the ensuing Fall Term of the Court before his Honor, 
Judge Clarke, the cause having been set for trial on Wed- 
nesday of the 2d week, the counsel for the plaintiff moved 
his Honor to rescind the tormer order. This he declined to 
do, but ordered that the plaintiff should pay the costs of the 
special term in June, and not the whole costs of the cause, 
which order was immediately complied with, and the defen- 


dants appealed. 


Green, for the defendants. 
Manly & Haughton, for the plaintiff. 


PEARSON, ©. J. Ata special term of the Court, June 
1870, plaintiff not being ready for trial, because of the want 
of his title deeds, which was accounted for to the satisfac- 
tion of his Honor, it was ordered that the case be continued, 
“‘ for plaintiff, on payment of cost.” . 

At Fall Term, 1870, his Honor ruled that the trial should 
proceed, provided the plaintiff paid into Court the cost of 
the preceding term. 

It was the province of his Honor to put a construction 
upon the terms of continuance, “ continued for plaintiff, on 
payment of costs ;” did this mean the costs of the term, or 
all of the cBsts of the case; we concur with his Honor. In 
the ambiguity of words, it was his duty to look at the at- 
tendant circumstances, and it is a matter of every day oc- | 
currence on the circuit, if through the laches of the party, 
and especially of his counsel, the trial is delayed, he must 
pay the costs—that is, the cost incident to the delay—to- 
wit, of the term, and no one ever before imagined that such 
general words, would include the whole costs of the action, 
for the reason that such penalty would exceed the damage 
done by the laches of the party. 

No error. 


PER CURLAM. Judgment affirmed. 
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WILLIAM N. H. SMITH, Ex’, ». J. M. 8. ROGERS, Adm’r. 


“The 14th section of the Act of 10th March, 1866, ch. 17, entitled an “‘Act 
to change the jurisdiction of the Courts and rules of pleading therein,” 
which repealed the Act of 11th September, 1861, and 14th December, 
1863, which had suspended the statutes of limitations, did not repeal 
the Act of 21st February, 1866, ch. 50, which had suspended the opera- 
tion of these statutes until the Ist of January, 1867, so that there was 
no statute of limitation in operation during the year 1866. 


The case of Jahnson v. Winslow, 63 N. C. Rep. 552, cited and approved. 


This was an action of debt -by the plaintiff as executor 
against the defendant, J. M. 8. Rogers, as administrator of 
G. R. Reese, submitted to his Honor, Judge Pool, at the 
Fall Term, 1870, of HertrorpD Superior Court, upon the 
following case, agreed : 

“The intestate, George R. Reese, died in Northampton 
County, on or abount the 18th of June, 1854. The defend- 
ant, Rogers, sued out letters of administration on the 4th of 
September, 1854, and immediately thereafter advertised ac- 
cording to law for creditors to present their claims. Said 
Rogers had no notice of the execution of the bond sued on 
until this action was brought, which was on the 8th day of 
December, 1866. Said Rogers filed his final account accord- 
ing to law and settled with the legatees of his intestate, and 
paid over to them more than $5,000. He took no refund- 
ing bond from said legatees, because some of them were in- 
fants. If upon this statement of facts the Court shall be of 
opinion for the plaintiff, judgment is to be rendered in his 
favor for $171 63, &c., atherwise judgment is to be entered 
for the defendant.” His Honor gave judgment for the plain- 
tiff, and the defendant appealed. 


R. B. Peebles, for the defendant. 
Smith, for the plaintiff. 
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READE, J. The bar of the statute of Limitations, seven 
years, was not complete up to 11th of May, 1861, lacking 
about one month. And there were a series of statutes in 
force from that time up to January, 1870, suspending the 
statute of Limitations. If this were so then the statute 
does not bar in this case. Johnson v. Winslow, 63 N. ©. R. 
552. It was, however, supposed by the defendant’s counsel, 
that the Act of the 10th of March, 1866, repealed the former- 
statutes, and that the statute began to run and continued 
for three months up to the ordinance of 23rd of June, 1866, 
and that time completed the bar. But the counsel overlook- 
ed the Act of 21st of February, 1866, which suspended the 
statute up to January, 1867, so that the gap from March to. 
June, never existed, as the Act of March did not repeal the- 
Act of February. 

It is not necessary that we should decide whether an Act 
suspending the statute of Limitations, retrospectively, is. 
valid. 

There is no error. 


PER OURIAM. Judgment affirmed. 
























JANUARY TERM, 1871. 





Gray, Ex’r or Gray, v. Coopzr, Apmu’r or Coops. 





WILLIAM GRAY, Ex’r of PENELOPE GRAY, ». JOHN COOPER, 
Jr., Adm’r of JOHN COOPER, Sr. 


Though a plaintiff could not be admitted as a witness, under theO. 0. P., 
sections 342 and 343, to prove a special contract with the intestate of 
the defendant for the services of slaves before their emancipation, yet 
he is competent to prove that the intestate had the slaves in possession 
and enjoyed their services, 

When the administrator of an intestate asks of the plaintiff, who had of- 
fered himself as a witness, whether there was not a special contract be- 
tween himself and the intestate, with the view to defeat a recovery on 
an implied contract, it is competent for the plaintiff to prove by him- 
self, or by another witness, all the particulars going to make up or 
qualify such fact, and put it in its proper light. 

The cases of Whitesides v. Green, 64 N. C. Rep. 307, Isenhour v. Isenhour, 
Thid 640, and Slat ex, rel. Peoples v. Maxwell, Ibid 314, cited and ap- 
proved. 


This was a civil action tried betore Pool, Judge, at the 
last term of the Superior Court for the County of Berti. 

The plaintiff claimed the hire of a negro slave for the 
years 1862 and 1863, and declared upon a special contract 
and upon the common counts. Upon the trial the plaintiff 
oftered himself as a witness to prove that the defendant’s in- 
testate had his testator’s slave in his possession and employ- 
ment during the years 1862 and‘1863, and also the value of 
the hire. The defendant objected that the plaintiff could not: 
himself prove facts from which a contract between the par- 
ties could be implied, but the Court admitted the testimony. 

The defendant then asked the plaintiff as a witness 
whether the intestate had possession of the slave under a 
special contract with the plaintiffs testatrix, stating that his 
object in proving a special contract, was to defeat a recovery 
upon the common counts. The plaintiff answered in the af- 
firmative, and then proposed to state all the terms of the 
contract. The defendant objected to this testimony, but it 
was admitted, and the plaintiff obtained a verdict and judg- 
ment, and the defendant appealed. 












IN THE SUPREME OOURT. 





Gray, Ex’r or Gray, ». Cooper, Apm’R oF CooPER. 





Busbee & Busbee, tor the plaintiff. 
Smith, for the defendant. 


RopMAN, J. This is an action to recover of the defen- 
dant the value of the services of certain slaves belonging to 
the plaintiff which it is alleged were hired by the plaintiff to 
the intestate of the defendant. The action was commenced 
soon after the adoption of the Code of Civil Procedure, but 
it is in the old form of an action of debt, there is no com- 
plaint or declaration, and no answer or pleas, but merely 
short memorandums of pleas, among which is, “ General 
issue.” This was irregular; but as no exception was taken 
by either party in the Court below, or in this Court, to the 
defects in the pleadings, and as the case made by the Judge 
presents definite points for the decision of this Court, we 
have considered, that we may regard the case as if issues 
had been joined between the parties as to whether ; 

1. The intestate of the defendant by special contract 
promised to pay hire for the slaves ? 

2. There was any implied contract on the part of the de- 
fendant to pay what the services of the slaves were worth ? 

Considering it thus: the first question presented by the 
case, is whether the plaintiff was a competent witness to 
prove that the intestate had and enjoyed the services of the 
slaves during the years 1862 and 1863. We think he was, 
(C. CO. P. secs. 342 and 343.) That the intestate had the 
possession of the slaves during the years in question, was 
a fact which the plaintiff might know, and which he says he 
did know, otherwise than from a transaction or communica- 
tion with the intestate. Being as to a matter of a quast 
public nature, the testimony, if not true, might have been 
contradicted by others; notably, by the slaves themselves. 
We think that this point comes within the principle of 
Whitesides v. Green, 64 N. 0. 307. Isenhour v. Isenhour, 
Id. 604, and State ex. re. Peoples v. Maxwell, 64 N. ©. 314. 
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The plaintiff could not have volunteered his testimony as 
to the existence of any contract between himself and the in- 
testate. But the defendant asks him, as he had a right to 
do, if there was not such a special contract; to which the 
plaintiff replied that there was. The defendant desired to 
stop the evidence there ; for the purpose of availing himself of 
the rule that when an existing special contract is proved, a 
plaintiff cannot recover upon an implied contract. Of course 
the rule is admitted to be correct. But we are of opinion, 
that, the defendant having proved a new fact, to-wit: the 
existence of a special contract; it thereby became compe- 
tent for the plaintiff to inquire of the same witness, (or to 
prove by any other,) all the particulars going to make up or 
qualify sueh fact and put it in its proper light. As to this 
new fact, the witness became the witness of the defendant. 
A very slight consideration will show that a different rule, 
would in many cases work gross injustice ; the lamp of evi- 
dence instead of diffusing a general light over all the objects 
of the investigation, would be a dark lantern casting a glare 
here and there at the pleasure of the holder, but more likely 
to deceive than to inform. It seems to us that the rule is 
too reasonable, and its application too familiar in practice, 
to need to be supported either by illustration or authority. 

The judgment is affirmed with costs in this Court. 


PER CURIAM. Judgment affirmed. 
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A. H. SUDDERTH, Guardian, ». R. D. McCOMBS and D. T. SUD- 
DERTH, Adm’rs. 

The Superior Court has no original jurisdiction of an action for an ac- 
count by an existing guardian of infant children against their former 
guardian; such action must be brought in the Court of Probate. 

In a case in which, under the circumstances, a guardian was justified in 
takiag Confederate treasury notes for his wards, during the late civil 
war, he will be justified in having converted them into Confederate 
bonds even so late as the year 1864. } 


Where a guardian, in the years 1859 and 1860, received bank notes for 
his wards and failed to invest them for their benefit, he will be charged 
with the amount of the notes with interest from the date of their re- 
ceipt, unless he can show some good excuse for his apparent default. 


The reception by a guardian of Confederate money in the early part of 
the year 1865 for the solvent debts due his wards was apparently inex- 
cusable, and it will be for the guardian to show circumstances in justi- 
fication of his act. 


The cases of Emmerson v. Mallett, Phil. Eq. 234, and State ex. rel. White 
v. Robinson, 64 N. C. Rep. 698, cited and approved. 


This was an action brought in the Superior Oourt of 
OHEROKEE Oounty, by the plaintiff as guardian, against the 
administrators of the former guardian of his wards for an 
account. There was a reference for an account, and upon 
the return of the report both parties filed exceptions, which 7 
came on for hearing before his Honor, Judge Cannon, and 
from his judgment thereon the plaintiff appealed. 

No statement of the facts is necessary, as it will suf- 
ficiently appear in the opinion of the Court. 


M. Erwin for the plaintiff. 
No counsel contra. 


RopMAN, J. This is an action by the guardian of the 
infant children of Abram Harshaw against the defendants as 
administrators of A. Sudderth, the former guardian, brought 
in the Superior Court of Cherokee County. An account was 
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taken and reported by the order of the court, to which excep- 
tions were filed by both parties, and it is by appeal from the 
Judge’s rulings upon these exceptions that the case comes 
to this Court. 

We have decided in Rowland v. Thompson, at this term, 
that the Superior Court has no original jurisdiction of an ac- 
tion by a ward against his guardian for an account, but that 
it must be brought in the Probate Oourt. Of course the 
same thing is equally true of an action by a guardian against 
the administrators of a former guardian for a settlement ot 
his guardian account. The present action must therefore be 
dismissed. 

But as the questions presented by the exceptions will in 
all probability arise in the course of taking the account in 
the Probate Court, and our opinion was invited by counsel, 
and as the principal difficulty in dealing with them arises out 
of the absence of full statements in the report of the facts 
upon which they must be decided; we think we may not. 
improperly present the views which we take of them. 

The plaintiff excepts to the report because : 

1. He is required to receive $7,000 of Confederate Treas- 
ury notes, bonds, &c., and that the defendants are credited 
with the same. On that point the report states that the 
former guardian had collected considerable amounts in Con- 
federate money which on the 28th of March, 1864, he in- 
vested in Confederate bonds and certificates. Properly to 
pass on this exception it is necessary to know when and un- 
der what circumstances the Confederate money which the 
guardian converted into bonds was received. On this point 
nothing is stated in the report, nor so far as we can see in 
the evidence. If the Confederate money was received under 
vircumstances which justified it, (and what those circum- 
stances are has been defined in several decisions of this 
Court,) and if the guardian could not by ordinary diligence 
have disposed of it in some better and safer way, he would 
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be justified even so late as March, 1864, in changing it for 
Confederate bonds, which were at least no worse than the 
currency, and as bearing interest, if anything a little better. 
The time and circumstances of the receipt of the currency 
is therefore the proper subject of inquiry, as the liability of 
the guardian will depend on his ability to justify the original 
receipt, and not on the mere conversion into another form of 
the same security. If the $1,200 paid by Joshua Harshaw 
in the Spring of 1863, was a part of the $7,000, it will be 
proper to inquire whether the payment was passed on the 
guardian by Harshaw, and into the other circumstances of 
the transaction, keeping in view the rule laid down in Emer- 
son v. Mallett, Phil. Eq. 234, and State rel. White v. Robin- 
son, 64 N. OC. 698. We are inclined to think upon the evi- 
dence as it stands the defendants would be chargeable with 
this sum of $1,200. As to the rest the facts are too vague 
for even a conjecture. 

2. That defendants are credited with $1,023, which their 
intestate received in Bank bills in 1859 and 1860 and failed 
to invest and which they now offer to pay in the same bills 
to the plaintiff. 

Prima facie, bank bills could have been safely loaned out 
in 1859 and 1860, and in the absence of some good reason to 
the contrary, it was the duty of the guardian to have done 
so. The defendants therefore, unless they can show some 
excuse for the default which does not appear in the present 
report, are chargeable with that sum and interest from its 
receipt. 

3. That defendants are credited with $877.91 which their 
intestate received in Confederate money in 1865. The re- 
port does not state the circumstances under which this mon- 
ey was received in 1865, and it is therefore impossible to say 
whether or not its receipt was excusable. If it was volun- 
« tarily received in payment of solvent debts, it was not ex- 
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cusable, and it will be for the defendants to show circum- 
stances to justify the apparent negligence. 

4, That defendants are credited with $575, received by 
their intestate in May, 1864, in North Carolina treasury 
notes, being for the hire of certain negroes. 

The testimony of A. H. Sudderth leaves it doubtful what 
the contract about the hire of the negroes in 1864 was. We 
are inclined to think as the evidence stands at present that 
the defendants are entitled to that credit. 

Those observations will probably render it unnecessary to 
consider the exceptions of the defendants. 

The action is dismissed. . 


PER CURIAM. Judgment reversed. 








JOHN B. MATTHEWS ov. DUNCAN McPHERSON. 


The distinction between actions in law and suits in equity, as to the 
forms of procedure has been abolished in this State, but the distine- 
tion between legal and equitable rights still remains. 

The rights of a cestui que trust under the old system were administered in 
a Court of Equity. In trusts relating to real property where the pur- 
poses of the trust were completed, and the trustee had been paid his 
reasonable charges and expenses, the cesiui que trust could compel a 
conveyance of the legalestate. Until a cestw: que trust has acquired 
such a perfect equitable title, he cannot, under the C. C. P., maintain 
a civil action to recover possession of real estate held by a person un- 
der the legal title. 

The case of McKesson v. Mendenhall, 64 N. C. Rep. 286, cited and ap- 
proved. 


This was a civil action brought to recover the possession 
of a tract of land, and tried at the Fall Term, 1870, of the 
Superior Court for the County of Moors, before his Honor, 
Buxton, J. 
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The facts material to the proper understanding of the case, 
as they were proved on the trial, were as follows: The land 
in controversy belonged at one time to the illegitimate son of 
Mary Matthews, Daniel W. McNair, who died in the year 
1848, intestate and without issue, when his said mother en- 
tered upon the land as her own, claiming it as his heir-at- 
law. By a deed bearing date 27th June, 1856, she conveyed 
it to the plaintiff, her nephew, who paid her nothing for it, 
as she intended it as agift. He built a house upon the land, 
took possession of it the 19th August, 1857, and has lived 
there ever since. The defendant also entered upon the same 
land, built a house upon it and has lived there ever since 
November, 1868. 

Mary Matthews administered upon the estate of her son, 
Daniel W. McNair, and at April Term, 1852, of the County 
Court of Moore, filed a petition for the sale of the land in 
question, upon which a sale was made under the order of the 
Court, and the defendant became the purchaser and obtained 
deeds for a part of the land on the 22d February, 1853, and 
for the residue on the 4th of August, 1853; and on this lat- 
ter day he conveyed the whole land by deed to Dr. Alexan- 
der M. McDonald. There was evidence tending to show 
that the defendant purchased the land for Mary Matthews, 
and had never paid any thing for it, and that Dr. McDonald, 
who was also a nephew of Mary Matthews, had bought with 
notice of the trust, but had expended, in costs and other ex- 
penses relating to the land, several hundred dollars. 

Under the charge of his Honor, a verdict was found in 
favor of the plaintiff upon which he had a judgment to re- 
cover the possession of the land mentioned in the complaint ; 
and from the judgment the defendant appealed. 


Manning, for the defendant. 
. B. & T. C. Fuller, for the plaintiff. 
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Dick, J. The distinction between actions at law and 
suits in equity, as to the forms of procedure, has been abo- 
lished in this State; but the distinction between legal and 
equitable rights still remains. This distinction has been de- 
fined and established by the judicial wisdom of centuries and 
will always exist in every system of law derived from the 
jurisprudence of England. 

The rights of a cestui que trust under the old system were 
administered in a Court of Equity. In trusts relating to real 
property where the purposes of the trust were completed, 
and the trustee had been paid his reasonable charges and ex- 
penses, the cestui que trust could compel a conveyance of the 
legal estate. Until a cestui que trust has acquired such a 
perfect equitable title, he cannot, under the O. O. P., main- 
tain a civil action to recover possession of real estate held by 
a person under the legal title. 

In our case the plaintiff claims title under a voluntary 
conveyance from Mary Matthews, who was only a cestui que 
trust, and he acquired her equitable title subject to the rights 
of the trustee. The claims and charges of the trustee, Mc- 
Donald, are still unadjusted, and the plaintiff cannot, in any 
form of action, obtain the legal title and possession of the 
land in controversy from the trustee or his assignee, unless 
the trustee is made a party, and his claims are settled and 
discharged. The plaintiff has not such an equitable title as 
will enable him to maintain his action in its present form ; 
but, as the O. O. P. gives such large powers of amendment, 
his Honor, in the Court below, can allow the plaintiff to 
amend the complaint by making the necessary parties and 
praying the proper relief. O. 0. P., sec. 65. McKesson v. 
Mendenhall, 64 N. ©. Rep. 286. 

There must be a venire de novo. 


PER CuRIAM. Venire de novo. 
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GEORGE CREDLE ». DAVID 8S. GIBBS. 


The 31st section of the Act of 1868-’9, ch. 156, entitled an Act in relation 
to landlord and tenant is unconstitutional, because it professes to con- 
fer upon Justices of the Peace jurisdiction to administer the same reme- 
dies to purchasers of land under execution against the defendant there- 
in, as to landlords against their tenants, contrary to the 15th and 38d 
sections of the 4th article of the Constitution, which confer exclusive 
original jurisdiction upon the Superior Courts of all civil actions, in 
which the title to real estate may come in question. 


Those sections of the Act of 1868-’9, ch. 156, which give summary pro- 
ceedings before Justices of the Peace, in favor of landlords to recover 
possession of lands from their tenants who hold over after the expira- 
tion of their leases, are not unconstitutional, because in consequence 
of the doctrine of estoppel the title to the real estate cannot come in 
question. 


The cases of Hardy v. Simpson, Busb. 325, and Jordan v. Marsh, 9 Ire. 
234, cited and approved. 


‘This was a summary proceeding in ejectment commenced 
before a Justice of the Peace, under the provisions of the 
Act of 1868-69, ch. 156, sec. 31. 

The plaintiff claimed title to the lands in controversy un- 
der a Sheriff’s deed against the defendant in the execution 
under which the lands were sold. The Justice gave a judg- 
ment for the defendant, from which the plaintiff appealed to 
the Superior Court, where the defendant again had a judg- 
ment, from which the plaintiff appealed to the Supreme 
Uourt. 

It is unnecessary to state the grounds of defence taken be- 
fore the Justice and in the Superior Oourt, because the case 
was decided in the Supreme Court upon the question of the 
constitutionality of the Act under which the proceedings 
were instituted before the Justice. 


Warren & Carter, for the plaintift. 
Fowle and Battle & Sons, for the defendant. 
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Dick, J. The Constitution establishes various Courts for 
the administration of justice, and in some degree defines 
their jurisdiction. 

be By reference to Art. 4, secs. 15 and 33, it appears that all 
civil actions in which the title to real estate comes in con- 
troversy, belong to the exchusive original jurisdiction of the 

Superior Court, and the General Assembly has no power to 

confer this jurisdiction upon any other Oourt. Therefore 
‘ the 31st sec. of ch. 156 of the Acts of 1868-69, is unconsti- 

tutional, for in actions by purchasers under execution sale to 
recover possession of land, the title must necessarily be con- 
sidered and passed upon. The purchaser must establish his 
deed by evidence, before he can recover, and the debtor in 
possession may show any cause why the Sheriff’s deed did 
not pass his estate. Hardy v. Simpson, Busbee 325. 

The debtor is not a tenant of the purchaser, as there is 
no privity of estate between them. He is a mere occupant 
and his possession is not regarded in law as adverse to the 
purchaser ; and the doctrine of estoppel does not apply as. 
strictly as in the case of landlord and tenant. Jordan v. 
Marsh, 9 Ired. 234. 

The purchaser must show that the Sheriff's deed has. 
} passed the debtor’s title, and a Justice of the Peace is ex- 











pressly prohibited by the Constitution from taking jurisdic- 
tion of such questions. 

That part of said Act which gives summary proceedings 
before Justices of the Peace, to recover possession of lands 
from tenants who hold over, is not unconstitutional, but is 
@ wise and beneficial law. In such cases the title cannot 
come in controversy, as it is a well settled rule, both in this 
country and in England, that a lessee put in possession of 
leased premises, or any person holding under him, shall not 
be allowed to question the lessor’s title, in an action brought 
to recover possession of the premises. In the early periods 
of the common law, it was regarded as a violation of the 
13 
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oath of fealty, for a tenant thus to dispute his landlord’s 
title, and it worked a forfeiture of the lease. 1 Washburn, 
482. Before advantage can be taken of any defect in the 
landlord’s title by the tenant, or person put in possession by 
him, the premises must be restored to the landlord. Smith 
on Land and Ten. 234. As the Legislature exceeded its con- 
stitutional authority in giving jurisdiction to Justices of the 
Peace, of cases in which purchasers at execution sale seek 
to recover possession from the debtors, the proceedings in 
this case cannot be sustained. 
Proceedings dismissed. 


PER CURIAM. Judgment reversed. 


Notre.—The case of Jones v. McGowan, decided at the 
present term, presented the same question and was decided 
in the same way. 








PARKER RAND v. THE STATE OF NORTH CAROLINA. 


Where a person was, before the late civil war, the bona fide holder of two 
bonds of the State, which had been issued ten years before for pur- 
poses of internal improvements, and which were then due and payable, 
and in 1862, received from the State in payment thereof treasury 
notes to the amount of the bonds, which expressed on their face that 
they were fundable in the bonds of the State, thereafter to be delivered, 
and the bonds had never been delivered, it was held, Rodman, Justice, 
dissenting, that the claim was founded upon an illegal consideration 
and the State was not bound to pay it. 
‘The case of Leak v. Commissioners of Richmond, 64 N. C. Rep. 132, cited 
and approved. 


This is the case of a claim against the State, presented to 
the Court at this Term for its reeommendatory action under 
Art. 4, sec. 11 of the Constitution. A sufficient statement 
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of the facts of the case will be found in the opinion of .the 
Court. 


Phillips & Merrimon, for the claimant. 


Sertiz, J. The opinion of this Court is invoked by the 
claimant, under Art. 4, sec. 11 of the Constitution, with a 
view to obtain tavorable action on his claim by the General 
Assembly. 

The Clerk of this Court, in obedience to an order of ref- 
erence, reports that the facts set forth in the complaint are 
true. Do they constitute a valid claim against the State ? 

The claimant having a legal claim (consisting of State 
bonds) in 1862 surrendered it and accepted in payment of 
the same Treasury notes, fundable and interest bearing, is- 
sued by the State in pursuance of a policy, evinced by a 
series of acts commencing in May, 1861, and entitled : 

1. “An act to provide ways and means for public defence,” 
ratified the 11th day of May, 1861, and appropriating $5,- 
000,000. 

2. “An ordinance to provide the ways and means for the 
defence of the State,” ratified the 28th day of June, 1861, 
and appropriating $3,200,000. 

3. “An ordinance to provide for the raising of money for 
the support of the government, and for the issue of Treasu- 
ry notes for the purpose of paying the public debt and pur- 
chasing supplies for the military forces employed for defence 
in the present war, and for other purposes,” ratified 1st 
December, 1861, and appropriating $3,000,000. 

The titles of the Acts, under which these notes were is- 
sued, fully informed the claimant of their character, but as 
they professed to be fundable and interest bearing he, like 
thousands of others, took the venture and accepted them in 
payment and discharge of securities, which he surrendered. 
He was not compelled to this course—he might have retain- 



















IN THE SUPREME COURT. 





Rand 0. THE Sratre or Norra CARoLtINa. 





ed his old securities, but he saw proper to exchange non-in- 
terest bearing for interest bearing securities, with a full 
knowledge of what was going on around him. 

Had the rebellion, of which this currency was in part the 
life blood, succeeded, his may have been a good investment, 
but as it has failed he must share the fate of all who invest- 
ed their money or rather property in securities of an illegal 
character. 

As the tree has fallen so let it lie. But it is said, that as 
he has retained the identical notes which he received from 
the Treasury, the State is bound to make them good. Non 
sequitur. 

These notes are not slightly tainted, but spoiled. Not 
only do the titles of the Acts above cited fix the character 
of Treasury notes, but a series of other Acts show for what 
purpose they were brought into existence, and that the au- 
thorities of the State were endeavoring to give them cur- 
rency with the people in order to carry the rebellion to a 
successful issue. 

The Governor was authorized to establish Post offices 
and Post roads, to establish telegraphic lines, to build forts 
and arsenals, to provide for the manufacture of arms, to 
raise and equip volunteers, to furnish salt and other supplies 
to citizens of this State, to feed troops from other Southern 
States passing through this State, &c., &c., for all of which 
he was to draw his warrant upon the Treasury, which as we 
have seen, had within a few months been almost filled with 
Treasury notes. 

We may safely say that these notes would never have had 
an existence but for the rebellion. 

The Convention of 1865 ordained “that all debts incur- 
red by the State in aid of the late rebellion, directly or in- 
directly, are void, and no General Assembly of this State 
shall have power to assume or provide for the payment of 
the same, or any portion thereof, nor to assume or provide 
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for the payment of any portion of the debts incurred direct-_ 
ly or indirectly by the late so-called Oonfederate States.” 
And the Constitution Art. I, sec. 6, is to the same effect. 

“ Any act which would not have been done except for the | 
existence of the rebellion, and which was calculated to coun-, 
teract the measures adopted by the government of the Uni-. 
ted States, for its suppression, and to enable the people in 
insurrection to protract the struggle, was in aid of the re- 
dellion.” 

“The Oourts of the rightful State quand which has 
regained its supremacy cannot treat the acts of persons so 
unlawfully exercising the powers of the State and County 
authority as valid, unless the Court is satisfied that the acts 
were innocent and such as the lawful government would have 
done.” Leak v. Commissioners of Richmond, 64 N. O. 132. 
Public policy demands at least this much. And indeed it 
is no more than every one expected, and is only the same 
rule that the Legislature laid down in a resolution ratified 
the 9th day of May, 1861, and which would undoubtedly 
have been carrried out to the letter if affairs had not taken 
a different turn. ‘The resolution was as follows: 

“ WHEREAS, Abraham Lincoln has been and is still en- 
deavoring to raise money upon the faith and credit of the 
so-called United States government, for the purpose of 
waging a wicked, unjust, and unholy and unconstitutional 
war upon the Southern States; and whereas, North Caro- 
lina is neither morally nor legally bound to pay or in any 
wise contribute to the payment of any debt incurred by said 
government since the 4th day of March last. Now, there- 
fore, to the end that there may be no misapprehension on 
the part of those who may invest their means in the secu- 
rities of said government, it is hereby 

Resolved, That North Oarolina ought never, in any event, 
to pay any portion of the debt incurred by what is called the 
United States government, since the 4th day of March last, 
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of any portion of any debt or lability which may be ineure 
red hereafter.” 


The common law, the ordinance of 1865, the Constitution 


and the decisions of this Court in Leak v. Commissioners of 
Richmond, and other cases effectually close the door against 
the present claim. 


Were it admitted, it would open the door to a deluge of 


war claims, in comparison with which our present indebted- 
ness is but a trifle. 
We recommend the rejection of the claim. 


Per Ovr1AmM.—The rejection of the claim recommended. 


RopMAN, J. dissenting. I think a State is always under- 


@ moral liability for its debts. Such liability is acknowledged 
in our Bill of Rights. In this case it is not denied that the 
petitioner had, at one time, a just debt which has never 
been paid except in the notes of the State, which, although: 
issued during the war, were not issued to him at least for 
the purposes of the war. He does not seem to be tainted 
with any illegal complicity. Ido not concur, therefore, in. 
the opinion of the majority of the Oourt. 
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JOHN W. MARTIN oc. A. B. McoMILLAN’S Adm’r, and others. 


A person who sold mules to an agent of the Confederate government, 
with a knowledge that they were to be used in the military service of 
such government, cannot recover upon a bond given for the price. 


After the venire de novo ordered in this cause by the 
Supreme Oourt at Fall Term, 1869, (see 63 N. O. Rep. 486) 
it came on to be tried again before his Honor, Judge Mitchell, 
at the Fall Term, 1870, of the Superior Court of ALLEGHANY 
County. 

On the trial the evidence was ‘substantially the same as 
it was on the first trial, except that there was no testimony 
that the plaintiff said that he would take less for the mules 
for which the bond sued on was given, because they were 
intended for the use of the Confederate government. 

The defendant’s counsel asked in writing for the following 
instructions: 

1. That if the plaintiff at the time of the trade knew of 
the unlawful purpose for which the defendant Edwards was. 
purchasing the mules, although he took no less for them on 
account of said purpose, he could not recover. 

2. If the plaintiff at the time of the trade knewof the 
illegal purpose for which the defendant Edwards was pur- 
chasing the said mules, and if in making the trade the 
plaintiff had any design to aid or further said illegal pur- 
pose, he could not recover. 

3. If the plaintiff sold the mules to the defendant, William 
Edwards, knowing at the time he was buying said mules as 
the agent of the Confegerate government, and on behalf of 
the said government, to be used in hostility to the govern- 
ment of the United States, he could not recover. 

His Honor refused to give the first instruction as prayed 
for, but told the jury that bare knowledge on the part of the 
plaintiff of the illegal purpose for which the defendant, 
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William Edwards, was buying the said mules, would not 
vitiate the bond, and render it illegal and void, unless the 
illegal purpose formed some part of the inducement to. 
plaintiff in making said contract, or entered in some way 
into the consideration thereof. 

His Honor gave the second instruction, and refused the 
third, substantially repeating what he had said on the first. 

There was a verdict and judgment for the plaintiff, and 
the defendant appealed. 


Folk and Boyden for the defendant. 
No counsel for the plaintiff. 


PEARSON, ©. J. In Smitherman v. Sanders, 64 N. O. 
522, the Court in commenting upon the case Martin v. 
McMillan, 63 N. O. Rep. 486, holds the principle to be 
“the fact of furnishing horses for the Confederate army was 
an act which of itself aided the rebellion, and amounted 
to treason—that was the ground of the decision, and the 
fact that the plaintiff said he was taking less than the value, 
for the sake of the cause, was merely a circumstance in 
aggravation.” 

The principles involved in this case have been so fully 
discussed in several cases recently before this Court, that the 
subject is exhausted. His Honor erred in not taking the 
distinction between a case like this when the very fact of 
supplying horses with a knowledge that the horses were 
bought for the service of the rebel army, which act per se 
was an act of treason, and other cases where the act might 
or might not have been unlawful, dependent upon the fact 
whether the vendor took part in the transaction. Reversed. 
Venire de novo. 


PER CURIAM. Judgment reversed. 
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G: W. SHULER ». T. D. BRYSON. 


Where, on an attachment against the payee of a negotiable note, the 
maker is summoned as garnishee and admits his indebtedness to the 
payee, and thereupon a judgment is given against him for the 
amount, it will be no defence to such maker when sued upon the note 
by one who became a bona fide endorsee before he was summoned as & 
garnishee in the attachment, even though such endorsement was made 
after the note was over due. 


When one is summoned as a garnishee in an attachment, and owes 
note which is negotiable, he has a right to insist upon the production 
and surrender of the note, or upon an indemnity as in the case of a lost 
note, before a judgment is taken against him upon his garnishment, 

The cases of Myers v. Beeman, 9 Ired. 116, and Ormond v. Moye, 11 Ired. 
564. 


This was a suit commenced before a Justice ot the Peace 
and taken, by appeal, to the Superior Court of the County 
of JACKSON, where it was tried at the Fall Term, 1871, be- 
fore his Honor, Judge Cannon. 

Upon the trial it appeared that the plaintiff’s claim was 
upon a promissory note made by the defendant on the 8th 
day of January, 1869, payable to William Nichols one day 
after date, and by him, endorsed to the plaintiff on the Ist 
day of April, 1869. At the time of the endorsement there 
were certain credits for payments on the note which were 
admitted by the plaintiff. The defendant admitted the 
making of the note to Nichols, and relied as a defence 
against the plaintiff’s recovery, a former judgment obtained 
by R. M. Henry on an attachment against Nichols, the payee 
of the note, in which the defendant had been summoned as 
a garnishee on the 13th day of April, 1869; and upon the 
defendant’s answer as garnishee, the plaintiff in the attach- 
ment, R. M. Henry, obtained a judgment against him for 
the amount then due on the said note. In his answer to the 
garnishment the defendant had stated the time when he 
gave the note, and that on the 18th of January, he had made 
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@ payment which was credited on it, and that he had not 
seen it afterwards. But on the day on which notice of the 

t was served on him, the present plaintiff, Shuler, 
informed him that he had the note, and the defendant pray- 
ed the Court to direct him to whom to pay the note. 

The plaintiff in the present suit tendered evidence that he 
had paid a valuable consideration for the note and had had 
it endorsed to him before notice of the garnishnent had been 
served upon the defendant, Bryson, but this evidence was 
rejected by the Court. 

His Honor instructed the jury that if the note now sued 
upon was the same as that upon which the judgment in the 
attachment upon the defendant’s garnishment had been ren- 
dered, it was an adjudication of the rights of the parties, 
and the plaintiff was not entitled to recover. 

There was a verdict and judgment for the defendant, and 


the plaintiff appealed. 


Phillips & Merrimon, for the plaintiff. 
No counsel for the defendant. 


PEARSON, 0. J. The note sued on was executed on the 
Sth of January, 1869, payable one day after date. It was 
endorsed to plaintiff on the 1st of April, 1869. Being over- 
due, the plaintiff took it, subject to all equities and liens 
that had attached to it in the hands of the assignor at the 
date of the assignment. But subject to this the title passed 
to the plaintiff, and the defendant from that time became his 
debtor, and no longer owed the payee anything. 

It follows, that Robert Henry, plaintiff in the attachment 
sued out afterwards, to-wit: on the 13th of April, 1869, ac- 
quired no lien on the note, and it was the folly of the de- 
fendant when summoned as garnishee, to admit an indebt- 
edness to the payee upon a negotiable note which had in fact 
been assigned to the plaintiff, twelve days before. 
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The admission should have been qualified. He was only 
indebted to the payee, provided the note had not been as- 
signed. He had a right, and ought to have insisted upon 
the production and surrender of the note before judgment 
against him as garnishee, or else to have required indemni- 
ty, a8 in case of a lost note. 

He may blame himself for submitting to a judgment as 
garnishee, when in fact he owed the payee nothing. 

This is clearly settled by the case Myers v. Beeman, 9 
Ired. 116, where the subject is fully discussed, and by the 
case Ormond v. Moye, 11 Ired. 564. In that case the gar- 
nishment was served before the assignment. And the Court 
approving Myers v. Beeman, put the plaintiff’s right to re- 
cover on the ground, that although the garnishment was 
served before the assignment, yet as the assignment was. 
made before the note fell due, the plaintiff acquired the title, 
discharged from the lien created by the garnishment of 
which he did not have notice. 

There is error. 


Per OCuRIAM. Venire de novo. 
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JOSEPH H. BLAND, Adm’r, of B. W. THOMAS, ». WINSHIP 
HARTSOE and wife and others. 


If an administrator has properly sold a horse, belonging to the estate of 
his intestate and taken a note therefor, he may nevertheless rescind 
the sale and take back the horse, provided he does it bona fide because 
he suspects the solvency of the parties to the note, but in such case he 
must sell the horse again immediately, or he will be held liable for his 
value at the time; and he must, if he can, collect from the first pur- 
chaser what the use of the horse was worth to him while in his pos- 
session, or be held liable for that also. 


An administrator has no right to an order for the sale of land for the pay- 
ment of the debts of his intestate until the personal estate is exhaust- 
ed, and if he has made a distribution of part of the personal effects 
among the next of kin, the valueof such effects must be charged against 
him, in taking an account for the purpose of ascertaining whether he 
has exhausted the personal estate of his intestate. And the same rule 
will apply as to personal effects advanced to the widow as a distribu- 
tee, but not to such as she may take for her year’s provisions. 


This was a petition by the plaintiff as administrator of 
W. B. Thomas, in the Court of Probate for the County of 
OHATHAM, for the purpose of obtaining an order to sell the 
land of his intestate wherewith to pay the debts of the es- 
tate. The heirs at law were made parties defendants, and 
filed answers in which it was insisted that the personal ef- 
fects of the intestate were sufficient for the payment of the 
debts of his estate, and that the sale of tlie land was unne- 
cessary for that purpose. A reference for an account was 
made by the Judge of Probate, and upon the coming in of 
the report of the referee, exceptions were filed to it by the 
defendant, the first of which was sustained and the others 
overruled, whereupon the plaintiff appealed to the Judge of 
the Superior Court; and the appeal coming on to be heard be- 
fore him (Tourgee, J.) at Chambers, on the 18th Nov., 1870, 
he affirmed the judgment of the Court of Probate, and the 
plaintiff appealed to the Supreme Court. A sufficient state- 
ment of the case will be found in the opinion of the Court. 
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Phillips & Merrimon, for the plaintiff. 
H. A. London, for the defendants. 


RODMAN, J. By the law of North Carolina the personal 
estate of an intestate must be first applied to the payment 
of his debts. It is only when that proves insufficient that 
an administrator can obtain an order to sell the real estate. 
In this case it is not alleged that the administrator has ex- 
hausted the personal estate in the payment of debts; he 
says that he gave a part of it to the distributees, and the 
Olerk so finds. | 

The defendants (who are the heirs of the intestate) ex- 
cept to the report of the Clerk, because : 

1. He does not charge the administrator with the note 
given for a certain horse that was sold by the administrator ; or 

2. With the value of the horse. 

The facts about the horse seem to be, that the adminis- 
trator sold him and took a note with sureties for the price ; 
the sureties afterwards became alarmed, and threatened not 
to pay, and the administrator became doubtful about the 
solvency of the note he had taken; he therefore agreed with 
the purchaser to rescind the sale, and surrendered the note, 
and took back the horse. 

We think that if the administrator acted fairly and hon- 
estly according to his judgment as to what was for the inter- 
est of the estate in rescinding the sale, which does not seem 
be to disputed, he cannot be held liable for the amount of the 
note. Much discretion must be allowed to a trustee who 
acts in good faith, and many errors of judgment overlooked. 
But if the circumstances justified the administrator in taking 
back the horse, we see in the evidence no reason why he did 
not immediately sell him again. We think that he is pro- 
perly chargable with the value of the horse at the time he 
took him back ; and also with the value of his use while in 
the possession of the vendee, provided he could have recov- 
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ered such value, which it does not seem that he ever made 
any effort to do. The first exception is overruled, the second 
is sustained. 

3. He does not charge the administrator with the value 
of 648 bushels of corn divided among the distributees. The 
distribution of the personalty before the payment of the 
debts was an act which the administrator did at his own 
peril. Whatever his rights may be against the persons to 
whom he made the distribution, or whether he has any right 
to recover back from them, we do not undertake to say. 
But it is clear, that he cannot make the heirs, who are, or 
may be, different persons from the distributees, or who at 
least take in different proportions, and in a different right, 
the sufferers by his unauthorized act. He cannot change 
the course of administration and make the land the primary 
fund for the payment of the debts. This exception is 
sustained. 

4. That he does not charge the administrator with the 
corn delivered to the widow. 

If the corn was delivered to the widow, as a distributee, 
the observations under exception 3, apply. It may be, how- 
ever, that it was delivered to her for her year’s provisions, 
which she takes paramount tocreditors. In that case there 
would be no misappropriation. Consequently this exception 
is neither overruled or sustained. 

There is error in the judgment below, and the case is re- 
manded in order that it may be proceeded in, conformably 
to this opinion. ‘ 

The plaintiff will pay the costs of this Court. 


Pur CURIAM. Judgment reversed. 
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0. G. PARSLEY & OO. ». THOMAS W. NICHOLSON and another. 


‘The rules of pleading, at common law, have not been abrogated by the 
C. 0. P. The essential principles still remain, and have only been 
modified as to technicalities and matters of form. The éffect of 
pleading both in the old and new system is to produce proper issues 
of law or fact, so that justice may be administered between parties liti- 
gant with regularity and certainty. 

Every material allegation of a complaint which is denied by the answer 
must be sustained in substance by proofs; and though a plaintiff may 
prove a cause of action, he cannot recover upon it unless it be msi 
substantially in his complaint. 


This was a civil action brought in Ep@mncomsBs Superior 
Court and tried at the Spring Term, 1870, before his Honor, 
Judge Jones. 

The complaint alleged that the defendants on the 3rd of 
December, 1867, received from the plaintiffs nine bales of 
cotton, on which they, the plaintiffs, had a lien for $311, 
and held as their property for the payment of that amount, 
and that the defendants promised to ship and sell it, and out 
of the proceeds pay the amount of their said lien. 

It alleged further that the defendants did ship and sell 
the cotton, and, though they received more than the amount 
of the plaintiffs’ lien, they had refused upon request to pay 
it or any part of it to the plaintiffs. 

The answer denied that the defendants received, at the 
time specified or any other time, nine bales of cotton from 
the plaintiffs, but alleged that about the time specified they 
had bought from one Collin McNair nine bales of cotton and 
that they were afterwards informed by an agent of the plain- 
tiffs that they had a lien upon it for $311. The answer 
further denied that the defendants promised to ship and sell 
the cotton and pay any part of the proceeds to the plaintiffs, 
though it admitted that they had sold the cotton and had 
received therefor a sum greater than the amount of the 
























































IN THE, SUPREME OOURT. 





Parstey & Co. ». NICHOISON AND ANOTHER. 





plaintiffs’ lien, and had refused to pay it or any part of it to 
the plaintiffs. 

On the trial, the allegations of the complaint were sworn 
to by one William M. Pippin, the agent of the plaintiffs in 
the transaction. 

On the part of the defendants, Mr. Williams one of them, 

testified that McNair had sold them nine bales of cotton, 
upon which they paid him $160; that the witness, Pippin, 
afterwards came to their store and asked if they had not 
bought cotton of McNair, to which they replied that they 
had. He then said that he had a lien on it, that McNair 
had told him that he had sold the cotton to the defendants, 
and that he had said that he should not trouble it, but that 
he had been subsequently advised that it would be bad faith 
to his employers, O. G. Parsley & Co., to let the cotton go 
off; that Mr. Smith, (now dead) one of the copartners, said 
he would go and see McNair, and see if he could get back 
the advance; that he did go and came back, saying that he 
could not get the money from McNair, he having paid it out 
to the laborers, and that he shipped the cotton and after it 
was sold, he said he held the money subject to owner’s or- 
der, less the $160 advanced. It was further testified that 
Pippin made a proposition to divide the funds between them, 
and leave the laborors to fight it out, andif they got a judg- 
ment, O. G. Parsley & Oo., were able to pay it. Pippin may 
have threatened to take possession of the cotton, but never 
did after it was delivered by McNair to the defendants ; that 
MeNair had said he had sold the cotton while the plaintiffs’ 
lien was on it, because he had sold last year, the plaintiffs 
then having a similar lien. 

The plaintifts’ counsel asked for the following instructions : 
First, that if Pippin was to be believed the cotton was the 
property of the plaintiffs. 2d. That if the defendants re- 
ceived and shipped the cotton as the property of the plain- 
tiffs, and sold it and received the money, they were liable to 
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the amount of the lien $311 with interest. 3d. That inany 
point of view, they were liable for the surplus, after retain- 
ing $160, the cotton having sold for $435. 

His Honor gave the first instruction asked, adding that 
both witnesses, Pippin and Williams, were before them, and 
it was for the jury to decide, upon a proper consideration to 
whose testimony they attached most weight; that if they 
believed the testimony of Williams, the cotton had not been 
delivered to Pippin by the defendants. His Honor then gave 
the second, but declined to give the third instruction ask- 
ed for. The jury found a verdict for the defendants, upon 
which they had judgment, and the plaintiffs appealed. 


Howard and Battle & Sons, for the plaintiffs. 
Moore & Gatling, for the defendants. 


Dick, J. The complaint alleges: 

1st. That the defendants received nine bales of cotton 
from the agent of the plaintiffs, and promised to ship and 
sell the same, and out of the proceeds pay the plaintiffs the 
amount which they claimed by virtue of their lien. 

2nd. That the defendants sold said cotton for a sum of 
money more than sufficient to satisfy the claim of the plain- 
tiffs, and refused payment on demand, &c. 

The defendants in their answer deny these allegations, and 
the issues of fact thus joined were submitted to the jury. 

The statement of the cause of action is sufficiently cer- 
tain and positive, but the jury have found that it is not true 
in fact, and the evidence was fairly submitted by his Honor, 
in accordance with the 1st and 2nd instruction asked by the 
plaintiffs. 

His Honor properly refused the 3rd instruction asked. » 
The cause of action alleged in the complaint is an express 
contract, and the jury found that no such contract was made. 
If any contract with the plaintiffs arose by implication of 

14 
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law from the facts disclosed by the evidence of the defend- 
ants, the complaint ought to have been amended so as to 
meet such state of facts by proper allegations. 

The rules of pleading at common law have not been ab- 
rogated by the O. 0. P. The essential principles still re- 
main, and have only been modified as to technicalities and 
matters of form. The object of pleading, both in the old 
and new system, is to produce proper issues of law or fact, 
so that justice may be administered between parties litigant 
with regularity and certainty. 

Every material allegation ot the complaint which is con- 
troverted by the answer must be sustained in substance by 
proofs. 

In the case before us the contract alleged in the complaint 
is denied in the answer, and the jury have decided the issues 
in favor of the defendants. 

‘There is no error and the judgment is affirmed. 


PER CURIAM. Judgment affirmed. 
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MICHAEL SWAIN »v. MATILDA SMITH and another. 


‘When the writ of recordari is used as a writ of false judgment, as it may 
be in this State, upon its return in which the proceedings before the 
Justice of the Peace are certified, the plaintiff in the writ must assign 
his errors, and then the proceedings will be the same as in other writs 
of error. 

Where a Justice’s judgment is given for the plaintiff and the defendant 
brings error, there shall only be a judgment to reverse the former judg- 
ment, for the writ of recordari is only brought to be eased and dis- 
charged of that judgment. But, where the plaintiff brings the writ, the 
judgment, if erroneous, shall not only be reversed, but the Court shall 
also give such judgment as the Court below should have given; for his 
writ is to revive the first cause of action, and to recover what he ought 
to have recovered by the first suit, wherein the erroneous judgment 
was given. 

Where a suit before a Justice is for a money demand, it is erroneous for 
him after giving a judgment for the amount claimed to add ‘to be 
paid in old North Carolina bank money at par, of any bank in the 
State ;” and, upon the return of a writ of recordari and the assign- 
ment of such error in the Justice’s judgment, the Superior Court 
should not order the case to be placed on the trial docket, but should 
reverse the judgment, and enter the proper judgment for the plaintiff. 

The cases of Mitchell vy. Henderson, 63 N. C. Rep. 643, and Marsh v. Wil- 
liams, Ibid 371, cited and approved. 


This was a writ of recordari in the nature of a writ of 
false judgment, to reverse a judgment given by a Justice of 
the Peace, and upon the return of the writ in which the 
whole proceedings were certified, the plaintiff, who was also 
the plaintiff in the suit before the Justice, assigned for error 
that the judgment given by the Justice in his favor for the 
amount claimed by him had the following words added as a 
part of it—“ to be paid in old North Oarolina bank money 
at par of any bank in the State.” At the Fall Term, 1870, . 
of ALEXANDER Superior Court, before his Honor, Judge 
Mitchell, the plaintiff moved to have the case placed on the. 
civil issue docket, which was resisted by the defendants, who- 
moved to dismiss the suit upon the ground that the plaintiff 
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had in legal effect the judgment which he sought by his writ. 
The motion of the defendants was overruled, and that of the 
plaintiff was granted, whereupon the defendants appealed. 


Folk, for the defendants. 
Phillips & Merrimon, for the plaintift. 


Dick, J. The judgment of the Justice of the Peace was 
erroneous. He had no right to adjudge that the plaintiff ’s 
debt was “ to be paid in old North Carolina bank money at 
par, of any bank of the State.” 

These words cannot be rejected as surplusage as they form 
a material part of the judgment. The original cause of ac- 
tion was merged in the judgment, and the terms of the con- 
tract so changed as to affect injuriously the rights of the 
plaintiff. A judgment is the conclusion of law from the 
facts proved or admitted in the suit, and in money demands 
must be absolute and in a specified amount. The plaintiff 
was entitled to such a judgment, and the law determines 
how it shall be satisfied. Mitchell v. Henderson, 63 N. ©. 643. 

The plaintiff has chosen the proper remedy as the writ of 
recordari is still in force in this State. Marsh v. Williams, 
63 N. ©. 371. 

The writ of recordari is often used as a writ of false judg- 
ment, and lies where an erroneous judgment is given in a 
Court not of record. Upon the return of the writ when the 
whole proceedings are certified, the plaintiff must assign his 
errors. When the parties are in Court the subsequent pro- 
ceedings are the same as upon writs oferror. 2 Tidd. 1188. 

The nature of the judgment in writs of error is well ex- 
pressed in Parker v. Harris, 1 Salkeld 262, and is fully sus- 


- tained in 2 Saund. R., 101 W.2 Tidd. 1179. “Where judg- 


ment is given for the plaintiff and the defendant brings er- 
ror, there shall only be judgment to reverse the former judg- 
ment, for the suit is only to be eased and discharged of that 













































JANUARY TERM, 1871. 





Swarm v. SMITH AND ANOTHER. 





judgment. But where the plaintiff brings error the judg- 
ment shall not only be a reversal, but the Court shall also 
give such judgment as the Court below should have given; 
for his writ of error is to revive the first cause of action, and 
to recover what he ought to have recovered by the first suit, 
wherein the erroneous judgment was given.” 

These rules decide the case before us and the judgment 
must be reversed, and an absolute judgment entered in this 
Oourt for the amount ascertained to be due by the Justice 
of the Peace, with interest. 

The motion to dismiss was properly disallowed. The mo- 
tion to place the case on the trial docket was improvidently 
granted. Each party must pay his own costs in this Court. 


PER OURIAM. Judgment reversed, 
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P. N. HEILEG and others, Administrators of SARAH HEILEG, ». 
ISHAM A. DUMAS. 


In an action against several co-obligors to a bond in which one only: 
pleads non est factum, it is not competent for the plaintiff on the triali 
of the issue with him to prove that he and another of the obligors. 
were strong personal friends, and it is also incompetent for the plain- 
tiff to prove that all the co-obligors of the contesting defendants were 
men of good character. 

The case of McRae y. Lilly, 1 Ire. 118, cited and approved. 


This was an action of covenant, under the old mode of pro- 
cedure, upon the following sealed instrument: “One day 
after date, we, Angus Martin, Isham Dumas, and A. H. 
Saunders, as principals, and Parsons Harris and Thomas S. 
Cotton, as sureties, promise to pay Sarah Heileg, fifteen 
hundred dollars in gold coin, for value received. July 25th, 
1859. 

A. MARTIN, [SBAL.] 

A. H. SANDERS, [SBAL.] 

J. A. DUMAS, [SBAL.] 

Credit of interest to T. S. COTTON, ([SBAL.] 
20th July, 1861. P, HARRIS, [SEAL.”] 


No appearance was entered for any of the defendants, ex- 
cept Dumas, who entered the plea of non est factum. 

On the trial of the issue on this plea, at the Fall Term, 
1870, of Rowan Superior Court, before his Honor, Judge 
Henry, there was conflicting evidence as to the execution of 
the bond by Dumas, when the plaintiffs offered to prove that 
the defendants, Dumas and Martin, lived within eight miles of 
each other, and that they were strong personal friends. The 
evidence was objected to by the defendant but received by 
the Court. The plaintiff also proposed to prove that all the 
co-obligors of the defendant, Dumas, were men of good char- 
acter. This was also objected to by the defendant but ad- 
mitted by the Court. Under the charge of his Honor the 
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plaintiffs had a verdict and judgment and the defendant, 
Dumas, appealed. 


Dowd, for the defendant. 
Blackmer & McCorkle, for the plaintiffs. 


SgrtLE, J. There was error in admitting the evidence 
that the defendant Dumas, and Martin, a co-obligor in the 
covenant sued upon, were strong personal friends. 

It is the duty of the Oourt to protect juries from irrele- 
vant and incompetent testimony. This circumstance, con- 
ceding it to be true, is too remote to throw any light upon 
the transaction under investigation, and could only serve to 
mislead and confuse the jury, as to the true matter of in- 
quiry. 

The fact of their being strong personal friends does not 
tend to prove that Dumas executed the covenant sued upon,. 
and furnishes no legal foundation for such an inference. 

What we have said in reference to this testimony is equal- 
ly applicable to the evidence which was admitted to prove 
that all the co-obligors of the defendant, Dumas, were men 
of good character. In civil suits the general rule is, that 
unless the character of the party be put directly in issue, by 
the nature of the proceeding, evidence of his character is 
not admissible. McRae vy. Lilly, 1 Ired. 118. In Fowler v. 
tina Fire Insurance Company, 6 Cowan 673, the Court 
say, in speaking of the admissibility of evidence of charac- 
ter in a civil suit, “if such evidence is proper, then a person 
may screen himself from the punishment due to fraudulent 
conduct, till his character becomes bad. Such a rule of 
evidence would be extremely dangerous. Every man must 
be answerable for every improper act, and the character of 
every transaction must be ascertained by its own circum- 
stances, and not by the character of the parties.” The same 
doctrine is laid down in Thompson v. Bowie, 4 Wal. 470. 
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But in our case the admission of evidence of the good char- 
acter of co-obligors was much more irrelevant to the issue 
involved, than it would have been in any of the cases cited. 
Indeed it was not the character of the defendant, Dumas, 
who is contesting this matter, which was sought to be direct- 
ly proved, but the more remote matter of the character of his 
co-obligors, in order that an inference might be drawn from 
that fact to his prejudice. 

The judgment of the Superior Court is reversed and a 
Venire de novo awarded. 


PER OURIAM. Venire de novo. 








LOUISA EASON, Administratrix, ». JOSEPH R. BILLUPS, Admin- 
istrator, ROBERT J. SAUNDERS and others. 


A petition to rehear a decree of this Court, when the error complained of 
is one of fact committed in making an interlocutory order of reference, 
and in confirming the report made by the commissioner is not strictly 
a petition to rehear, but may be treated as a motion to set aside the 
order of reference and the order confirming the report, and the decree 
made pursuant thereto. 


It is error in an order to refer the matters in controversy in a suit with- 
out the consent of the parties to the attorney of one of them, it being 
the same as if the reference were made to the party himself. 


‘The case of Pearson v. Nesbit, 1 Dev. Rep. 315, cited and approved. 


This was a proceeding in the form of a petition to rehear 
a decree made in favor of the plaintiff against the defendant 
Robert J. Saunders and others, at the last term of this 
Court. The petition states among other things that an or- 
der had been made at the January Term, 1868, of the Court 
referring the matters in controversy between the parties to 
Jonathan W. Albertson, of Perquimans Oounty, for a re- 
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port ; that he made a report and returned it in July, 1869, 
and that, at the last term, there being no exception to it, it 
was confirmed and a decree made in accordance with it. 
The petition states further that Jonathan W. Albertson, the 
commissioner, who made the report, was the Attorney of 
the plaintiff and that the decree was injurious to the peti- 
tioner. The prayer is for a rehearing of the decree. 


Bragg, for the petitioner. 
Smith, contra. 


PEARSON, O.J. This application may be treated either 
as a petition to rehear, or as a motion to set aside the order 
of reference and the order confirming the report, and the de- 
cree pursuant thereto. 

It is not strictly a petition to rehear because no error in 
matter of law is complained of. The error is in a matter of 
fact and relief can be given upon a petition in the nature of 
a petition to rehear, or upon a motion to set aside the orders 
and decree ; provided a fact existed in the proceeding which 
was not called to the notice of the Court and which, 
had it been made known, would have prevented the original 
order. 

It is alleged as a fact and admitted that Jonathan W. Al- 
bertson, to whom the order of reference was made, and Jon- 
athan W. Albertson, the Attorney of the plaintiff, is the 
same person. So in fact the order of reference was made to 
the Attorney of the plaintiff and the error is the same as if 
the reference had been made to the plaintiff himself. 

In the absence of any allegation, that the reference was 
made to Mr. Albertson by the consent of the defendants 
there is error and the order, &c., must be set aside as of 
course. 

The distinction between a writ of error for matter of law 
and a writ of error for matter of fact in the procedure of 
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Courts of law furnishes an analgy. Pearson v. Nesbitt, 1st 
Dev. 315, where upon its being made to appear that Jesse A. 
Pearson, one of the plaintiffs and Jesse A. Pearson one of 
the defendants was the same person, the Court ordered the 
judgment to be vacated. 

The order and decree complained of, will be set aside. The 
plaintiff may take an order of reference to W. H. Bagley, 
Olerk of this Court. 


Pr OvuRIAM. Decree reversed. 








WILLIAM A. ROGERS, Ex’r, ». ROBERT McKENZIE and another. 


Where, upon a lease of turpentine boxes for four years, the lessee cove- 
nanted to pay the lessor at the end of each year acertain rate per thou- 
sand boxes, and the lessor died before the expiration of the second 
year leaving a will devising the land, i was held, that the executor could 
only recover for the rent of the first year, the rent for the remaining 
years having followed the reversion to the devisees. 


This was an action of covenant brought under the former 
mode of procedure upon the following instrument under seal: 

“We or either of us promise to pay John Drake or 
order for all the boxes that will be on the land known as the 
said Drake land betwixt the Oreek and Buck Swamp, six 
dollars and fifty cents a thousand per year, all on the other 
side of the said Buck Swamp five dollars a thousand per 
year; it is understood that the above lands are rented for 
four years for turpentine purposes only—further understood 
the rent is to be paid on the Ist January of each year, 
beginning on the 1st January, 1861, ending January 1st, 


1865. 
ROBERT McKENZIE, [SEAL-] 


JOHN McNAIR, [Smat.] 
March 19th, 1861. 
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Upon the trial at Ropeson Superior Court, at the Fall 
Term, 1870, before his Honor, Judge Russell, the execution. 
of the covenant was admitted, and the defendants proved 
that the lessor of the turpentine boxes had died during the 
year 1862, leaving a will of which the plaintiff was executor, 
and in which the land upon which the trees stood was 
devised to two of the sons of the devisor; and offered to 
prove that for the years during which the lease had to run 
after the death of the testator, they had paid the rent to the 
said devisees. This testimony was rejected by the Oourt. 
The defendants then offered to prove that they had paid to 
the Sheriff of the Uounty the sum of $156, the amount of 
the taxes due on the said land for the years 1860 and 1861, 
but this was also rejected. Under the charge of his Honor 
the plaintiff had a verdict and judgment for damages to the 
whole amount of the rent for the four years, and the defen- 
dants appealed. 


Leitch and Battle & Sons for the defendants. 
N. A. McLean and W. McL. McKay tor the plaintiff. 


REARSON, C.J. Rentservice is incident to the reversion. 
It a lessor seized in fee dies, the rent accrued prior to his 
death (being, as Lord Coke expresses it, “ fruit fallen,” that 
is, having become a debt in gross and merely personal to 
the lessor) devolves upon his personal representative. But 
the rent which is not accrued at his death passes with the 
reversion to the heir or devisee. 

If a lessor accepts a “ fine,” (that is, an amount of money 
in hand,) and reserves an annual rent of a pepper-corn, the 
reversion passes to the heir or devisee with this nominal 
rent and fealty, which, as now understood, simply has the 
effect of preventing the lessee from disputing the title. 

So if the lessor takes the notes of the lessee securing the 
payment of certain sums annually, in satisfaction of the rent 
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and dies, all of these notes belong to his personal represen- 
tative. 

The heir or devisee takes the reversion with no other ser- 
vice save fealty, because by taking the notes the lessor severs 
the rent from the reversion and makes it a debt in gross, 
being the same in legal effect as if he had accepted a “fine.” 

In our case the lease was for four years, and the question 
is, by the true construction of the covenant, is it simply 
evidence of an agreement to pay an annual rent? Or is it 
@ severance of the rent from the estate so as to make it a 
personal debt, (“fruit fallen,”) one from year to year? By 
@ perusal of the covenant we can see nothing to take it out 
of the ordinary case of a covenant to pay rent, which passes 
with the reversion as an incident thereto. 

There is no fine, no separate security taken, having the 
effect of detaching the rent from the estate, so as to let the 
land pass to the devisees subject to the term of years, but 
stripped of the rent which would otherwise have passed as 
an incident of the reversion, in lieu of the immediate posses- 
sion of the land. 

The amount of the rent could not, according to the terms 
of this lease, have been fixed before hand with certainty, for 
it depended upon the number and location of the trees brought 
under cultivation. This circumstance raises an inference 
against an intention to detach the rent from the estate. 

It follows that the plaintiff was only entitled to recover 
the rent accrued at the death of his testator—the defendant 
was not called upon to prove that he had in fact paid the 
rent accruing after the death of the lessors to the devisees. 

But as he offered to do so his Honor’s refusing to admit 
the evidence shows that he was in error as to the extent of 
the plaintiff's cause of action, and the result was, he obtained 
a verdict and judgment for a much larger amount than that 
to which he was entitled. There is error. 


PrER CURIAM. Venire de novo. 
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V. W. PERRY e. SHADRICK MORRIS and others. 


If a number of Justice’s judgments be docketed in the Superior Court, 
they will, under the C. ©. P., bea lien upon the land of the defendant 
from the time, where they were docketed and will have a priority over 
a judgment obtained in Court by another person against the same de- 
fendant at a subsequent time, and though an execution be issued on 
the latter and the sheriff levies it on the land and advertises it for sale, 
yet, if before the sale executions are issued on a part of the justice’s 
docketed judgments and are placed in the hands of the sheriff, the 
proceeds of the sale of the land must be first applied to the payment 
of all the justice’s judgments. 

The lien on the land of the defendant acquired by a docketed judgment 
shall not be lost in favor of a judgment subsequently docketed, unless 
the plaintiff in the latter take out execution and give the plaintiff in 
the former twenty days’ notice before the day of sale by the sheriff, 
and the plaintiff so noticed fail to take out execution and put it into 
the sheriff’s hands before the day of sale as is prescribed in the 19th 
rule of practice adopted by the Supreme Court at June Term, 1869, 

The fact that a judgment docketed in one county is afterwards docketed in 
another, does not deprive it of the lien it had on the defendant's land 
in the first county. 


At the Spring Term, 1870, of the Superior Court for the 
County of Sroxss, before his Honor, Judge Cloud, the 
Sheriff of that County had in his hands four executions in 
favor of V. W. Perry against Shadrick Morris, and one in 
favor of S. Westmoreland, to the use of Mary Moore and 
others, against the same man, and he made a return in open 
Court, and prayed the advice of the Court as to what appli- 
cation he should make of the money he raised on the exe- 
cutions, upon the following statement of facts : 

On the 27th day of Oct., 1869, V. W. Perry obtained 
eight judgments before a Justice of the Peace, and on the 
29th day of the same month, had them docketed on the re- 
cords of the Superior Court of Stokes County, and instruct- 
ed the Clerk to issue executions on four of them, and to 
send transcripts of the remaining four to be docketed in the 
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Superior Court of Forsythe County. At the Fall Term, 
1869, of the Superior Court of Stokes County, which com- 
menced on the 1st day of November, of that year, one 8. 
Westmoreland suing to the use of Mary Moore and others, 
recovered judgment against the same man, Morris, and had 
it. docketed as of the first day of the Term. He then took 
out execution on the 8th day of December, 1869, and put it 
into the hands of the Sheriff on the 23rd day of the same 
month, who, in a day or two afterwards, levied it upon the 
land of the defendant, Morris, and advertised it for sale. 

On the 1st day of January, 1870, executions were issued 
on four of the docketed judgments of V. W. Perry, and 
placed in the hands of the Sheriff who levied them upon the 
same land and advertised it for sale under them also. Be- 
fore the day of sale the Sheriff, at the request of Perry, ap- 
plied to the Clerk of the Superior Court and requested him j 
to issue executions on the other four docketed judgments, 
which he declined to do upon the ground that he had no 
power to do so after transcripts of them had been sent and 
docketed in the Superior Court of Forsythe Oounty. The 
Sheriff sold the lands ot Morris under the executions in his 
hands, and received the money therefor, which is claimed 
both by Perry and Westmoreland. Perry claims that his 

_ eight judgments should be first satisfied, and Westmoreland 
claimed that the money should be applied in satisfaction of 
his execution issued on the judgment obtained in Court, and 
which was first issued, and that at all events Perry could 
have priority only on his four executions that were taken out 
and put into the hands of the Sheriff. Upon the return of 
the Sheriff stating the above mentioned facts, and upon the 
motion of Perry to have the money applied to the satisfac- | 
tion of his eight judgments, service of a rule was accepted 

in open Court, by the counsel for the parties claiming the 
interest in Westmoreland’s judgment, and they thereupon 

















JANUARY TERM, 1871. 





Perry ». Morris AND OTHERS. 





insisted that they were entitled to priority of satisfaction 
out of the money in the Sheriff’s hands. 
_ His Honor, on consideration of the case, ordered the money 
to be first applied to the satisfaction of the eight docketed 
judgments of V. W. Perry, and the residue, if any, to be 
applied to the execution on the judgment in the name of 
Westmoreland, and from this order the parties interested in 
that judgment appealed. 


No counsel for the defendants. 
Dillard & Gilmer and T. J. Wilson, for the plaintiff. 


Dick, J. The fund in controversy was derived from the 
sale of land under execution. The facts set out by the 
Sheriff in his return entitled him to ask the advice of the 
Court as to the distribution of the fund; and the instruc- 
tions of his Honor were correct in law. 

Previous to the adoption of the OC. O. P. the rights of an 
execution creditor, when he was not guilty of laches, gener- 
ally depended upon the teste of his execution. Under the 
©. C. P. a judgment creditor acquires a lien from the time 
when his judgment is doeketed upon the real property of 
the debtor, situated in the County in which the judgment is 
docketed. O. 0. P., sec. 254. 

A docketed judgment is intended as a security for money, 
and has the force and effect of a mortgage after the time of 
redemption has passed. If land is sold under an execution 
founded upon a junior docketed judgment, it amounts sub- 
stantially to a sale of an equity of redemption, and the land 
remains subject to the lien created by a prior docketed 
judgment. 

To prevent collusion and fraud between a debtor and a 
creditor claiming such a lien, this Court under the provision 
of the ©. 0. P., sec. 304, adopted a rule which enables a 
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creditor claiming under a junior docketed judgment to force 
a sale, &c. Rule 19, 63 N. 0. R. 669. 

The plaintiff in this case claimed a lien under eight Jus- 
tice’s judgments which where docketed in the office of the 
Superior Court Olerk in Stokes County, on the 29th day of 
October, 1869, and thus “ became judgments of the Superior 
Court in all respects.” ©. O. P. sec. 503. 

The defendant claimed under a judgment obtained in the 
Superior Court of Stokes County, and which, in contempla- 
tion of law, was docketed on the 1st day of November, 1869, 
the first day of the term. 

The plaintiff, therefore, had the prior lien and he could in 
no way be divested of it, except in the manner prescribed in 
said rule of Court. As the defendant in proceeding upon 
his execution did not give the notice required by said rule, 
the plaintiff was not deprived of his priority of lien. The fact 
that four of the plaintiffs judgments were also docketed in 
the County of Forsythe, did not interfere with the lien crea- 
ted by their being docketed in the County of Stokes, in 
which the land was sold. 

There was no error in the ruling of his Honor, and the 
judgment must be affirmed. 


PER OURIAM. Judgment affirmed. 
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THOMAS W. DEWEY, Cashier, «. R. M. WHITE, Sheriff, and others. 


When a sheriff has money in his hands raised under executions against 
the same defendant in favor of two or more different creditors, and 
the money is claimed by one of the creditors to the exclusion of the 
others, he may, for the purpose of asserting his claim, obtain a rule 
against the sheriff, and under the ©. C. P., sec. 65, cause the other 
creditors to be brought in by notice, and then upon the answer of the 
sheriff the Court may proceed to adjudicate upon the rights of the par- 
ties, and in doing so, will not be bound by the returns which the 
sheriff may have previously made upon the executions in his hands. 

The C. C. P., sec. 65, does not embrace a case where a sheriff has an exe- 
cution in favor of one person, and levies it upon property claimed by 
another, as in such a case the Sheriff cannot require these persons to 
interplead, because, if the claim of the person, against whom there is 

” noexecution, be just, the sheriff is a wrong doer as to him. 

The practice of the Courts of England prior to the Stat’ of 1 and 2, Wm4 
4th, ch. 58, and under that statute, upen conflicting claims to money 
in the hands of a sheriff raised under executions in favor of different 
creditors, and also the practice in like cases in the Courts of the several 
States of the Union, and of the United States, and of this State prior 
to the adoption of the O. C. P. stated and explained. 

The cases of Washington v. Saunders, 2 Dev. 343, Palmer v. Clark, Thid 
354, Ramsour v. Young, 4 Ire. 183, Whitaker v. Petway, Ibid 182, and 
McKesson v. Mendenhall, 64 N. C. Rep. 286, cited and approved. 


This was a rule before Logan, Judge, at the Fall Term, 
1870, of the Superior Court of MECKLENBURG Oounty, in 
which there was a judgment against the plaintiff from which 
he appealed. The case is fully stated in the opinion of the 
Court. 


J. H. Wilson, for the plaintiff. 
Guion, for the defendants. 


RopMAN, J. At Fall Term, 1870, of Mecklenburg Su- 
perior Court, the plaintiff obtained a rule on the Sheriff to 
show cause why $7,000 in his hands, the proceeds of the sale 
of certain land under execution, should not be applied to the 
15 
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payment of the executions in his favor, which were for debts 
owing by the firm of M. Martin & Oo., of which the part- 
mers were M. Martin and John Wilkes. The application 
was supported by the affidavit of Wilkes that the debts were 
partnership debts and that the property belonged to the 
firm. Notice was ordered to be given to B. S. Guion, M. L. 
Wriston and others claiming to have the fund or a part ot 
it applied to other executions against Wilkes, and against 
Wilkes and Martin, for their separate debts. The Sheriff 
answers the rule, and states, that at the time of the sale he 
had in his hands the following writs of venditioni exponas all 
issued on fi. fas. tested of 14 Oct., 1867, which had been 
levied on the land in question as the property of M. Martin 
& Co. 

He says the writs came to his hands and were levied in 
the Spring of 1867, but as this is contradictory to what is 
stated as to the teste of the original fi. fas., it is considered 
a mistake. 

The executions were as follows : 

No. 1. T. W. Dewey v. John Wilkes and M. Martin. 

2. T. W. Dewey v. John Wilkes and B. S. Guion. 

3. T. W. Dewey v. M. Martin, John Wilkes and Jasper 
Stowe. 

4, First Nat. Bank of Charlotte v. John Wilkes and M. 
LL. Wriston. : 

5. James H. Carson v. Wm. Boyd and John Wilkes. 

The aggregate of these was $22,854. Besides these, the 
Sheriff had in his hands at the time of the sale other exe- 

‘cutions of later teste, viz: 

6. First Nat. Bank of Charlotte v. John Wilkes. 

7. T. W. Dewey v. V. Stirewalt, M. Martin and John 
Wilkes. . 

8. Mitcher and wife v. John Wilkes. 

Of these Nos. 1, 3 and 7 are alleged by Wilkes in his affi- 

davit te have been upon debts owing by the partnership ; 
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and the aggregate of these exceeded the proceeds of the 
sale. 

Atithe’same term of the Court the Sheriff files what he 
calls a return, asking the advice of the Oourt, which differs 
fromfhis answer to the rule, in the very important respect, 
that in it he says that he levied on and sold under the execu- 
tions, only the interest of John Wilkes, in the property, and 
that the money in his hands was derived solely from the sale 
of his estate. Wriston, who purchased the property, and 
who as surety for Wilkes was a defendant in execution No. 
4, appears to the rule, and by what may be regarded as an 
interplea alleges that the fund should be applied rateably to 
the first five named executions ; because, 

1. It did not appear from any of the executions that they 
were for partnership debts. 

2. That if the land was partnership property, insomuch as 
the Sheriff (as appears by his return) sold only the separate 
estate of Wilkes, the plaintiff has no equity to any priority. 

3. That the land was the separate property of Wilkes. 

4. That he purchased at the sale because he had been ad- 
vised by counsel that the first five executions, in one of 
which he was interested, would share rateably. 

His Honor the Judge below, decided that he could act. 
only on the facts as stated by the Sheriff in his return, and 
directed the fund to be apportioned among the first five exe- 
cutions, from which the plaintift appealed. His Honor 
seems to have considered the return of the Sherift referred 
to by Wriston, as the true return, and not the one alleged 
by the Sheriff in his answer to the rule; but he takes no 
notice of the contradiction between them ; itis singular that 
a doubt as tothe true return should have been permitted when 
it could have been so easily settled by a reference to the re- 
turns to the original fi. fas. made ante litem motam, and to 
the returns endorsed or attached to the venditioni exponas. 
The only question which in the view we take of the case 
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it is proper at this time to consider, is whether his Honor 
was right in confining himself to the Sheriff’s return. 

In 2 Tidd’s Practice, 1017, it is said, “If the property of 
the goods be disputed, which frequently happens on a com- 
mission of bankrupt, &c., the Court, on the suggestion of a 
reasonable doubt, will protect the Sheriff by enlarging the 
time for making his return, till the right be tried between the 
contending parties, or one of them has given him a sufficient 
indemnity.” See also, 2 Chit. Gen. Practice, 341, and Wells 
v. Pickman, 7 T. R., 174. But I have not found any case 
where prior to the statute of 1 and 2 William 4, ch. 58, an 
English Court of law undertook either to advise the Sheriff 
in the appropriation of money raised under execution, or to 
direct its appropriation. The assistance which the Oourt 
gave, was confined to such as that mentioned by Tidd. In 
the United States, the Courts undertook to go farther and 
to pass directly on the appropriation of the money. This 
seems to have been done under the idea that the Sheriff 
could at any time rid himself of the responsibility of an ap- 
propriation by paying the money into Court, in which case 
the Court would necessarily have to assume the control of 
its appropriation. Twrner v. Fendall,1 Cranch 116; Acker 
V. rd, 4 Seld 62, (N: Y.) But as there was no com- 
mon law process by which the Oourt could bring in the con- 
tending parties and compel them to interpléad, the Court 
was compelled to rely for the facts exclusively on the return 
of the Sheriff, (Washington v. Saunders, 2 Dev. 343; Pal- 
mer vy. Clark, Id: 354,) and hence its decision could bind no 
one but the Sheriff, for, of course, it is too clear for any dif- 
ference of opinion, that no decision of a Court can bind 
those not parties to the proceeding, and if parties they must 
be at liberty to dispute the return. Hence also it followed, 
that unless the facts were conceded, or appeared of record, 
the Court, which always exercised a discretion to act accord- 
ing to circumstances, refused to act, and left all. parties to 
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their remedy by action at law, or by bill of interpleader in 
equity, or assisted the Sheriff only as had been the practice 
in England, by allowing a farther time for the return of the 
writ, or by compelling an indemnity. (Oamp v. McCormick, 
1 Denio 641, N. Y.) A fortiori, the Court would refuse to 
advise a Sheriff, or to direct the appropriation of the money, 
where his return was uncertain, defective or contradictory. 
For if the Court should do either in such a case, without 
being able effectually to bind the contesting claimants, the 
Sheriff would be left exposed to action by each of them, the 
inconvenience which it was the sole object of the 
to avoid; and in the event that the facts turned out different 
from what the Court on an ez parte statement had assumed, 
its advice or discretion instead of being a protection to the 
Sheriff, would be a pitfall, or at best merely idle. It follow- 
ed also from the principle on which the Court proceeded— 
that of assisting its officer—that it would only give the as- 
sistance whatever it might be, at the request of the officer. 
The Sheriff might always, if he pleased, make the appropria- 
tion himself, and he was understood to do so whenever he 
took an indemnity from either of the parties. (Ramsour vy. 
Young, 4 Ire. 133; Whitaker v. Petway, Id. 182.) If the 
officer applied for the assistance, of course it could make no 
difference whether the application was before or after a rule 
upon him to return the writ. And notwithstanding that the 
Courts in this State have now, the further power to order 
-an interpleader and to adjudicate effectually on the rights of 
all persons interested, as I shall attempt to show, we think 
that the jurisdiction heretofore exercised in favor of the 
Sheriff, as properly understood, still subsists, and is not 
merged in the equitable powers of the Court, but will con- 
tinue to be exercised in a proper case as it has heretofore 
been. The practice in England was found to be very far 
-short of affording Sheriffs a summary and adequate remedy 
-in many cases of conflicting claims to property seized by 
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them. To give that remedy, and to relieve them from the 
necessity of resorting to a tedious and expensive proceeding: 
in equity, the statute of 1 and 2 William 4, ch. 58, was pass- 
ed, section 6 of which applies especially to them. It may 
be found in Tomlin’s Law Dictionary, Title Interpleader. We- 
have no such act in this State. 

But Courts of equity were accustomed in cases of this sort, 
as in so many others, to make the deficient processes of the 
common law Courts a ground of their own jurisdiction Toa 
limited extent they gave relief on a conflict of claims. The- 
general principle of the jurisdiction is thus stated by Story,,. 
(Eq. Jur. sec. 806.) “It (the practice of interpleader) is 
properly applied to cases where two or more persons sever- 
ally claim the same thing under different titles, or in separate: 
interests, from another person, who, not claiming any title: 
or interest therein himself, and not knowing to which of the 
claimants he ought of right to render the debt or duty claim-. 
ed, or to deliver the property in his custody, is either mo- 
lested by an action or actions brought against him, or fears 
that he may suffer injury from the conflicting claims of the 
parties.” Mitford’s Eq. Pl. 141, is terser and as much to the 
point. 

The principle covers this case. Heretofore the Courts of. 
common law could not have applied it; but since the pow- 
ers of Courts of law and of equity have been: blended in the 
same Courts, there can be no difficulty in doing so; and the 
power is expressly given by sec. 68, O. O. P., which was: 
acted on in a case substantially the same in principle with 
this. McKesson v. Mendenhall, 64 N. 0. 286. There is a 
class of cases to which it may be proper to advert for the 
purpose of distinguishing them from the present. They de-— 
cide that when a sheriff having an execution against A, 
levies it on property claimed by B, the sheriff cannot require 
A and B to interplead, because if B’s claim be just, the 
sheriff is a wrong doer as to him, and did not come inno-. 
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cently and lawfully into possession, as the principle requires 
that he shall. Slingsby v. Boulton, 1 Ves. and B. 324; 
Shaw v. Caster, 3 Paige R. 339. Such cases are now cover- 
ed in England by their Interpleader Act. In the absence of 
such an Act in this State, we presume the sheriff would be 
left to defend himself as best he might, although no doubt 
the Court would assist him as far as it could by enlarging. 
the time for his return of the writ, until the contesting par- 
ties had adjusted their claims, or until one of them had in- 
demnified him. But those cases are unlike the present, 
Here it is true that the rights of the contesting creditors are 
alleged to rest on the ownership of the property sold; but 
the sheriff held executions both against the partners as 
such, and against them separately, so that he might have 
sold against all, and is not a wrong doer in any event. 

As the result of this discussion, we think his Honor erre@ 
in refusing to consider any evidence as to the real owner-- 
ship of the property outside of the sheriffs return. The ap- 
plication is in its nature, and should be in form, an applica- 
tion that the contesting parties may appear and interplead, 
and they should be brought into Court by summons. The 
issues made between them must be decided as other issues 
are directed to be, and the decision of the Court will bind 
them as in other actions. As to the mode of proceeding, 
see 2 Story Eq. Jur. S. 822. When the matter of fact re- 
specting the ownership of the property is settled, the other- 
questions raised by Wriston can be disposed of. 

Judgment below reversed, and case remanded to the Su- 
perior Court of Mecklenburg, to be proceeded in according 
to this opinion. 


PER CURIAM. Judgment reversed, 
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ISAAC BATES and others ». H. LILLY and others. 


Where asheriff has money in his hands raised under executions in favor 
of different creditors against the same defendant, and the creditors set 
up conflicting claims to the money, it is not such a case as may be sub- 
mitted to a judge, without an action under the C. C. P., sec. 315, by 
the adverse claimants. 

Under the former system, if a sheriff had doubts as to the proper sppli- 
cation of money in his hands raised under different executions, de 
might apply to the Court for advice, which advice would be given up- 
on the facts disclosed in his return ; and the Court would refuse to 
give it if the sheriff claimed an interest in the fund, or had incurred 
an independent liability to any of the execution creditors. 


‘The right of interpleader given by the C. C. P., under which a sheriff, 
who has money in his hands, raised under executions in favor of differ- 
ent creditors against the same defendant, may bring in the plaintiffs 
in the executions to contest their respective claims, was intended to 
apply to a controversy or action properly constituted in Court. 


The cases of Ramsour v. Young, 4 Ired. 183, Washington v. Saunders, 2 
Dev. 343, and Yarborough v. State Bank, Ibid 25, cited and approved. 


This was a case submitting without an action a question 
of difference between the parties as to the disposition of 
money in the hands of the Sheriff raised under executions 
in favor of the respective parties, to Russell, Judge, at the 
Fall Term, 1870, of CUMBERLAND Superior Oourt. His 
Honor decided the question in favor of some of the parties, 
and the others appealed to the Supreme Court. From the 
view taken of the case in that Court, it will be seen that no 
-Other statement is necessary. 


Hinsdale & McRae, for the plaintiff. 
Phillips & Merrimon, for the defendant. 


Dick, J. This case is not such a one as is contemplated 
in the O. CO. P., sec. 315. 

That geovision is only applicable to a case where there are 
parties to a question in dispute which might be the subject 
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of a civil action in which a judgment might be rendered for 
one party against the other. The provision is highly bene- 
ficial, and was intended to prevent expensive litigation. In 
this case the parties have no claim—the one against the 
other; but they may have separate claims against the sher- 
iff, and he is not a party to this controversy. 

Where a sherift has doubts as to the proper application of 
money raised under different executions, he may apply to 
the Court for advice as to the disposition of the fund which 
he holds as an officer of the Court under legal process. This 
advice must be given upon the facts disclosed in the sheriff's 
return ;—and the Court will refuse its advice if the sheriff 
claims an interest in the fund, or has incurred an indepen- 
dent liability to any of the execution creditors. 

This proceeding is not derived from the common law, and 
it is not regulated by statute, but it has been established in 
this State by the practice of the Courts. 

The principles upon which this practice is founded, are 
analagous to the rules of Courts of Equity in cases of inter- 
pleader; but the modes of procedure are somewhat dif- 
ferent. 

The claimants cannot be compelled to become parties, 
and their rights are not barred by the decision of the Court. 
They are permitted by the Court to represent their respect- 
ive interests,—but this does not constitute an adversary 
suit among them ;—and they may have a remedy against 
the sheriff tor any injury which they may sustain by his un- 
lawful action. Ramsour v. Young, 4 Ire. 133; Washington 
v. Saunders, 2 Dev. 343; Yarborough v. State Bank, Id. 25. 

In England the Interpleader Act 1 and 2, Wm. 4, affords 
protection to a sheriff when he is in danger of incurring 
liability in the execution of process, but it would not apply 
to a case like the one before us. The right of interpleader 
given by the O. O. P., Sec. 65, was intended to apply to a 
controversy or action properly constituted in Court. 
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Here the sheriff is the stakeholder, and he has not asked 
the advice of the Oourt, or asked for any order to compel 
the adverse claimants to interplead as to the disposition of 
the fund in his hands, and the Court cannot control his 
action in a case in which he is not a party. 

This case must be dismissed, and the parties must pay 
the costs equally. 


PER OURIAM. Case dismissed. 








BURROUGHS & SPRINGS ». COMMISSIONERS OF RICHMOND 
COUNTY. 


Coupons, when detached from the bond to which they were annexed, 
bear interest from the time when they were due and payable. 


Mandamus to compel the defendants to levy a tax for the 
payment of the principal and interest, of certain coupons de- 
tached from the bonds given by the County of Richmond and 
belonging to the plaintiffs. At the Fall Term, 1870, of the 
Superior Court for MECKLENBURG County, before his Hon- 
or, Judge Logan, the counsel for the plaintiffs moved his 
Honor for a peremptory mandamus for the purpose above 
stated, when he expressed his willingness to order the man- 
damus for the principal money due on the coupons, but de- 
clined to do so for the interest accrued and accruing thereon. 
To this plaintiffs excepted and prayed an appeal, which 
was granted. 


Jones & Johnston, for the plaintiffs. 
J. H. Wilson, for the defendants. 
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Dick, J. The County of Richmond, under the authority 
of an Act of the General Assembly, issued bonds and cou- 
pons as stated in the complaint. 

This proceeding was instituted to compel the payment of 
certain coupons detached from some of said bonds. 

The only question presented for our consideration, is, 
whether the coupons bear interest from the time they were 
due and payable. 

These coupons are payable to bearer, and are negotiable 
securities, and have all the qualities and incidents of com- 
mercial paper. . 

They are written contracts for the payment of a definite 
sum of money on a given day, and upon general principles 
bear interest after payment of the principal is unjustly neg- 
lected or refused. Awrora City v. West, 7 Wallace 82. 

There was error in the ruling of his Honor. Let this be 
certified, &c. 


PER OURIAM. Judgment reversed. 














IN THE SUPREME OOGURT. 









_ ee 


Levy aNp wire CaTHARINE 0. GRIFFIS AND OTHERS. 



































HENRY LEVY and wife CATHARINE v. LUCIUS GRIFFIS and 
others. 


Where a husband purchased and paid for a lot of land, and procured the 
vendor to convey it by a deed of bargain and sale to a trustee in trust 
for the sole and separate use of the wife, “‘ to dispose of to any person 
she may wish by deed or appointment in writing in the nature ofa 
will,” and she having died without disposing of the land by deed oF 
will, it was held that, as the trust was not declared for her and het 
heirs, there was a contingent resulting trust in favor of her husband, 
which upon his death intestate before his wife had descended to his 
heir-at-law. 

A devise to a trustee in trust for the sole and separate use of a married 
woman with a power given to her of appointing the estate in fee by 
deed or will, will vest the trust in her in fee under the Rev. Code, ch. 
119, sec. 26, and it will not be inconsistent with the power of appoint- 
ment, because without such power she could not dispose of real estate 
by will while she remained a married woman. . 

The distinction between executory and executed trusts, and the doctrine . 
of powers of appointment given to any person, and particulary to's 1 

I 
1 
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married woman, discussed and explained. 


At the Fall Term, 1870, of the Superior Court of WakE 
County the following case agreed without an action was sub- 
mitted to his Honor, Judge Watts. One A. Nicholson pur- ‘ 
chased of the defendant, Bunting, a certain lot of land, paid 
a full and fair price for it, and had it conveyed to the defen- ' 
dant, Briggs, and his heirs “in trust for the sole, separate 
and exclusive use and benefit of Caroline Nicholson, free : 
from the control of her present or any future husband,” &c., 
“ with the right of the said Caroline to dispose of the said 
piece or lot of land to any person she may wish by deed or 
appointment in writing in the nature of a will.” The feme 
plaintiff Catharine Levy, is the only heir at law of the said A. 
Nicholson who was the husband of the said Caroline Nich- 
olson, and died intestate in the year 1865. Mrs. Caroline 
‘ Nicholson died intestate in the year 1869, without having 
exercised the power of appointment given her in the deed 
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above mentioned, either by deed or a paper writing in the 
nature of a will, and leaving the defendant Griffis her sole 
heir at law, who. is in possession of the lot of land in ques 
tion. The only questions presented by the case which it is 
necessary to state is whether the defendant Briggs holds the 
legal.estate in the land conveyed to him in trust, for the 
feme plaintiff Catharine Levy, or for the defendant, Lucius 
Griffis. His Honor gave judgment in favor of the plaintifis, 
and the defendant, Griffis appealed. 


Bragg & Strong and Busbee & Busbee, for the defendant. 
Rogers & Batchelor, for the plaintifts. 


Pearson, 0. J. <A trust of which the scheme is in the 
outset completely declared is an executed trust. If the 
scheme be imperfectly declared in the outset, and the crear 
tor of the trust has merely denoted his ultimate object, imr 
posing on the trustee or on the Oourt, the duty effectuating 
it, in the most convenient way, the trust is evecutory. 

The requirement to devise means for effectuating the trust, 
proves that what had been done, is not meant as a cenelur 
sive declaration of the terms-of the trust. Adams. Eq. 40; 

A trust for the separate use of. A, and at-her death: for B, 
and his heirs, is clearly an executed trust, for the creator of 
the trust/has done everything he expected todo, and no duty 
is imposed on the trustee, or on the Court, to. complete: a 
thing left imperfect. 

Tn our case .a power is given to: Mrs. Nicholson to dispose 
of the land to any person she may wish ; this: was: all that 
the creator of the trust intended to do, and nothing: was left 
to be completed by the trustee or by the Court. 

Had Mrs. Nicholson. exeeuted the power, by appointing a 
trust to B and his heirs, the effect would have been the 
same, as’ if the trust: had been declared in favor of B, in the 
first: instance. 
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It is a rule in the doctrine of powers, that the use created 
under the power, takes effect in the same manner as if it 
had been inserted, instead of the power, in the deed con- 
taining the power. Thus, suppose an estate conveyed to 
the use of A for life, remainder to such uses as she shall ap- 
point—she appoints the estate to B for life remainder to his 
first and other sons, in tail male. After this appointmentis 
made, it is the same as if the estate had been originally lim- 
ited to the use of A for life, remainder to the use of B, for 
life, remainder to his first and other sons in tail male. Ooke 
Lit, 272 note vii, 2. 

So, if Mrs. Nicholson had appointed the use to B and his 
heirs ; after the appointment, it would have been the same 
as if the trust had been originally limited to her separate use 
and after her death to the use of B, and his heirs. Ic fol- 
lows that the trust was an executed and not an executory 
trust. Itis settled, that an executed trust limited by deed, 
will have the same construction as if it had been a convey- 
ance of the legal estate. Adams, page 40 says—“The terms 
in which the trust is declared are interpreted by the ordin- 
ary rules of law. It was at one time suggested that the 
language of a trust might be construed with greater license, 
than that of a gift atlaw. But this notion is now at an 
end.” According to the ordinary rules of law a feoffment 
to A passes an estate for his own life; an estate of inheri- 
tance cannot be created by deed inter vivos without the use 
of the word “heirs.” The trust being limited to Mrs. Nich- 
olson without words of inheritance, vested in her only an es- 
tate for her own life, and the general power of appointment 
cannot have the legal effect of enlarging her estate into a 
fee simple, by any rule of construction applicable to deeds. 

Had the power been created by a devise, we are inclined 
to the opinion upon the authorities cited, that Mrs. Nichol- 
son would have taken an estate in fee simple. A devise to 
A. and to such persons as he shall appoint, vests the abso- 
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lute property in A., without an appointment. Butif it be 
to him for lifeand after his death to such person as he shall 
appoint, he must make an appointment in order to entitle 
that person to anything. The express life estate to him re- 
pels the implication of a fee simple for himself. 1 Sugden 
on Powers 123, sec. 13. Such, seems to be the law in Eng- 
land. In this State the doctrine that a devise to one with 
a general power of appointment carries a fee simple, is put 
? beyond all question by statute. Rev. Code, ch. 119, sec. 
7 26, which provides that in a devise, every estate shall be 
construed to be a fee simple, unless the will shows the con- 
trary intention. The statute of devises excepts femes coy- 
erts, and it was necessary to give Mrs. Nicholson a power, 
to enable her to dispose of the estate. Hence, had it been 
by will, its insertion is not inconsistent with an intention 
that she should take a fee simple in the first place. But we 
are dealing with a deed, and not with a devise. 

As no appointment was made under the power, the ques- 
tion whether a power of appointment can be created by a 
deed of “bargain and sale” or ‘‘ covenant to stand seized” 
is not presented. See Smith v. Smith, 1 Jones 135. 

Nor is the question presented whether a deed purporting 
to be a deed of bargain and sale, may not be taken to be a 
deed passing the estate, without the ceremony of livery of 
seizure, as a deed of feoffment by force of the statute. Rev. 
Code, ch. 37, sec. 1, under the maxim, “wt res magis val- 
eat quam periat.” 

We are of opinion that the defendant Briggs, holds the 
legal estate in trust for the plaintiff, Catharine Levy, who is 
entitled to an estate in fee simple, as the heir-at-law of An- 
derson Nicholson, who was entitled to a resulting trust, con- 
tingent upon the non-execution of the power of appoint- 
ment. 

There is no error. 
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PER CURIAM. Judgment affirmed. 
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THOMAS J. MOORE, Ex’r of JAMES W. OSBORNE, ». WASH- 
INGTON BYERS and wife and others. 


Under the Act of 1868-9, ch. 113, sub-ch. 4, sec. 24, explained by the 
Act of 1869-’70, ch. 58, an executor who has taken out letters testa. 
mentary since the Ist of July, 1869, must pay all the debts due from 
the estate of his testator pro ra/a, according to their class; and the tes- 
tator cannot give to a debt a preference over other debts of the same 
class by a bequest of it to the creditor. 

Where a vendor of land receives a part of the purchase money and takes 
notes for the residue thereof, retaining the title until such notes shall 
be paid, and afterwards a judgment is obtained and docketed against 
him, and he then dies, the judgment will not be a lien upon the land 
or the notes in the hands of his executors, but the notes will be assets 
when collected for the payment of debts. 


The cases of Badham v. Cow, 11 Ired. 456, and Giles v. Palmer, 4 Jones 
386, cited and approved. 


This was an action brought in the Court of Probate for 
MECKLENBURG County by the plaintiff, as executor of James 
W. Osborne, against the defendants, who were creditors of 
the estate of the testator. The material allegations of the 
complaint were that the testator died on the 9th day of Au- 
gust, 1869, leaving a will. of which the plaintiff qualified as 
executor; that by his will the testator bequeathed certain 
promissory notes to his wife in trust for his niece, Mrs. By- 
ers, who is one of the defendants, and that after satisfying 
that trust, the residue of the proceeds of the notes and of 
all his other property should be applied to the payment of 
certain preferred debts, and then to all his debts equally; 
that on the 29th of February, 1869, the testator sold a val- 
uable tract of land to one J. L.. Parks for the sum of $12,- 
000, of which he received in cash $7,200 and. took. for the 
residue of the purchase money. $4,800 in promissory notes, 
retaining the title to the land until they should be paid; 
that the said notes remained unpaid at the time of the tes- 
tator’s death, and that they and the proceeds of the other 
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property of the testator, sold by the executor, amounted to 
about the sum of $6,000; that the preferred.debts mention- 
ed in the will amounted to more than that sum, and that 
there were other debts amounting m the aggregate to about 
$20,000; that at the May Term, 1869, of the Superior 
Court of Mecklenburg Oounty, the defendants, J. M. & 8. 
A. Potts, recovered judgments against the testator and his 
sureties for debts due them, and sued out execution there- 
on, but no levy upon the property of the testator had been. 
made. 

Upon the foregoing allegation of facts, the plaintiff asked’ 
instructions from the Court as to the disbursement of the 
funds in his hand as executor, as follows : 

1. Have the debts preferred by the will to be first dis- 
charged ? 

2. Has payment to be made to all the creditors of the 
testator, including those preferred by the will, in accordanee 
with the Act of 1868-69, ch. 113? 

3. Dees the judgment in favor of J. M. & S. A. Potts. 
create a lian.on the estate of the testator which is entitled’ 
te @ priority of satisfaction out of the,trust assets ? 

In the several answers ef the defendants, the erediters, 
whose debts were specially mentioned and preferred by the 
testator in his will, insisted that they had aright te a prier- 
ity ef payment out of the Parks netes and the preeeeds of 
the other property. J. M..& 8. A. Potts and the sureties 
to the debts due them contended that the judgment obtain~ 
ed against the testator in his life time was a lien on his prop+ 
erty and gave it-a priority of satisfaetien. 

The questions of law which were thus presented to the 
Judge of Probate were sent up te the Judge ef the Superi- 
or Gourt, and at Chambers, January Mth, 1871, his Honer, 
Judge Logan, thus decided. 

“1, It is the opinion of the Court that the judgment im 
favor of J. M. & 8, A. Potts is a lien on the property of the 
16 
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deceased at his death, and is entitled to payment out of the 
estate of the testator according to the Act of Assembly of 
1868~69, class 5th. 

2. That payment to all other creditors of the testator will 
be made, including those preferred by the will, in accordance 
with the provisions of the Act of 1868-69.” 

From the judgment given in accordance with this opinion 


both parties appealed. 


J. H. Wilson, for the plaintiff. 
Guion, for the defendant. 


READE, J. The statute concerning the settlement of the 
estates of deceased persons, fixes the dignity of debts, and 
directs that each debt shall be paid pro rata, equally in its 
class, and forbids executors and administrators to exercise 
any preference. Act of 1868-9, ch. 113. In the argument 
it was supposed, that this statute prevents the legacy to Mrs. 
Osborne from taking effect; because it would defeat the 
policy of the law to allow a testator to prefer one debt to 
another. On the other side it was insisted, that the testa- 
tor, in his life time, might have preferred one debt to an- 
other, either by a conveyance or by payment, and why not 
- by will, as well? 

It is true that the legacy to Mrs. Osborne cannot take 
effect ; but that is not because of the statute. It would not 
take;effect if that statute had not been passed. This will 
bejapparent if it be remembered, that all the property and 
effects of a testator vests in the executor—first for the pay- 
ment of debts, and secondly, for the satisfaction of legacies. 
And no legacy can take effect, until the executor assents, 
and the executor cannot assent without a devastavit until 
all the debts are paid. The estate being insolvent, it follows, 
that the executor cannot assent to Mrs. Osborne’s legacy at 
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all, but must exhaust the whole estate in the payment of 
debts. 

In paying out the assets to the debts, the executor might 
give effect to the will of the testator, not by assenting to 
the legacy as a legacy, but by preferring the debts which the 
legacy was intended to secure. But then comes in the stat- 
ute which forbids him to prefer one debt to another of the 
same dignity. So that the legacy cannot take effect directly 
as a legacy, nor indirectly as a preferred debt. This answers 
the first question. 

The second question, whether the debts must be paid 
under the statute, is answered in the affirmative. 

The third question, whether the land sold by testator to 
Parks was subject to levy and sale under the execution of 
Potts? is answered in the negative. Where land is sold, 
title retained, bonds for title when money paid, part paid and 
part unpaid, neither the interest of the vendor or vendee can 
be levied on and sold. The vendee has only an equity to 
call for the title when he pays all the money, and his is not 
an equity subject to levy and sale under the Act of 1812. 
The vendor holds the legal estate in trust for the vendee, 
and is obliged specifically to perform the contract to make 
title when the money is paid, and a levy and sale would di- 
vest him of the legal estate and would defeat the contract of 
the parties. The rights of the parties are adjustable as 
equities only. The debt due the vendor in this case upon 
the contract of sale, is assets, when collected, for the pay- 
ment of debts. Badham vy. Cox, 11 Ire. 456. Giles v. 
Palmer, 4 Jones 386. 


Per OURIAM. Judgment reversed. 
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THE STATE, upon the relation of NARCISSA APPLEWHITE, +. 
RUFUS D. HALES. 


In bastardy cases the jurisdiction of the justice to issue fhe warrant be- 
fore the birth of the child, depends upon the domivil of the mother at 
the time, and not on her legal place of settlement; and if the mother 
continues to residein the same county until the birth of her child, 
making her whole residence therein more than twelve months, the fall 
jurisdiction of the case will be in that county. 


The case of the Sia‘e v. Elan, Phil. Law Rep. 460, cited and approved. 


This was a proceeding in bastardy, in which the defendant 
put in a special plea to the jurisdiction, and the following 
¢ase agreed was submitted to his Honor, CLARK®, J., at the 
Fall Term, 1870, of Wayne Superior Court. The relator, 
Narcissa Appléewhite, at the date of the wartant, had been 
a resident of Wayne county for only six months, she having 
ola résided and had her domicil in the county of 

son. After the issuing of the said warrant she continued 
to Téeside in the county of Wayne until the birth of her child, 
which took place more than twelve months after her resi- 
dence in the county of Wayne began. His Honor, being of 
opinion with the plaintiff, gave judgment sustaining the 
jurisdiction of the Court of Wayne county, and the defend- 
ant appealéd to the Supreme Court. 


. Bragg & Strong, for the defendant. 
Attorney General, for the State. 


RopMaN, J. The defendant objects that the Justice of 
the Peace, when he issued his warrant in April, 1869, re- 
quiring the relator to appear before him, &c., did not have 
jurisdiction, because the relator, not having resided for 
twelve months in Wayne county, had acquired no settlement 
there. He contends that the subsequent birth of the child 
after a settlement did not validate the previous unauthor- 
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ized proceeding. The language of the statute (Rev. Code, 
chap. 12, sec. 1,) furnishes an answer to this objection: 
“ Any J ustice of the Peace, upon his own knowledge, or in- 
formation made to him that any single woman within his. 
county is big with child,” &c., “ may cause her to be brought 
before him,” &c. ‘The jurisdiction of the Justice to issue 
the warrant, before the birth of the child, depends on the 
present domicil of the mother, and not on her legal place of 
settlement. If the defendant, immediately upon the return 
of the process against him, had moved to quash, for the 
want of jurisdiction, his motion could not have availed; for 
he would have been obliged to have shown what county had 
jurisdiction, which, depending as it did on the settlement of 
the mother at the birth of the child, could not be known be- 
* fore. That this is the test was distinctly declared in State 
v. Elam, Phil, Law 460. Had the birth taken place, 
whilst the legal settlement of the mother was in the counsy 
of Wilson, the defendant might successfully have moved to, . 
quash. But at the birth she had acquired a settlement.in 
Wayne, which county alone was likely te become subject to 
the charge, and which therefore was the one entitled to be 
indemnified. This is the principle which governed the de- 
} cision in State v. Elam. 
The judgment of the Court below is affirmed ; the defend- 
ant must answer the charge. Let this opinion be certified. 


PER OurRIAM. Judgment affirmed, 
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ROBERT MURPHY and others ». HARRISON, MoCUBBINS and 
: another, 


A civil action in the nature of a bill in equity to surcharge and falsify an 
account stated, must be brought before the Judge of the Superior: 
Court at the regular term of the Court, and not before the Judge of 
Probate. 

Tf an executor or administrator refuse to bring an action to surcharge 
and falsify an account by which his testator’s or intestate’s estate has 
been injured, such action may be brought by the legatees or next of 
kin, and in doing so, they should make the executor or administrator 
@ party defendant together with the other defendant. 

The cases of Tate v. Powe, 64 N. 0. Rep. 644, Nance v. Powell, 4 Ired. 
Eq. 297, Fleming v. McKesson, 3 Jones Eq. 316, cited and approved. 


“This was a civil action brought before the Judge of the 
Superior Oourt of Rowan County, at the regular Term of 
the Oourt, and at the Fall Term, 1870, thereof, a motion 
was made by the counsel for the defendants to dismiss the 
suit for want of jurisdiction, which was granted by his Honor, 
Henry, J., and the plaintiff appealed. The facts are suffi- 
ciently stated in the opinion of the Court. 


Boyden & Bailey, for the plaintifts. 
Blackmer & McCorkle, for the defendants. 


_Diox, J. The merits of this controversy are not before 
us for determination. The appeal is from a decision of his 
Honor upon a question of jurisdiction. The allegations of 
the complaint present a case which, under our old judicial 
system, was only cognizable and relievable in a Court of 
Equity. 

The intestate, William Murphy, was the surviving part- 
ner of the firm of J. & W. Murphy, and wound up the busi- 
ness of the co-partnership. . He was also co-executor with 
the defendant, James Murphy, of the estate of his co-part- 
ner, John Murphy. 
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In 1853, the said executors made a final return of their 
administration of the estate, which professed. to include the 
amount due the estate from said co-partnership. 

The plaintiffs settled with the executors upon this basis, 
which gave the final account the force and effect of an ae- 
count stated, and was at law conclusive between the parties. 
A Court of Equity would have allowed the account to be 
openéd, if important errors were specified and proved, and 
, application made within reasonable time. Adams Eq. 222. 

The plaintiffs allege a very important error, and ask that 
they may be allowed an opportunity to surcharge and falsify 
said account, in that respect. They give as a reason for 
their delay in the matter, the recent and accidental finding 
of the articles of said co-partnership, of which they had no 
previous knowledge, and which disclosed to them the error 
specified. 

According to the allegations, the intestate, William Mur- 
phy, was a debtor to the estate of his testator, and had not 
accounted for such indebtedness in the final settlement inter 
partes. 

The Ecclesiastical Courts of England could not take cog- 
nizance of such a case—and it does not come within the 
jurisdiction of a Judge of Probate, under our new, system. 
The only remedy which the plaintiffs now have is by a civi¥ 
action in the nature of a bill in equity, and the summons. 
must be returned to the Court at term time. Tate v. Powe, 
64 N. O. BR. 644. 

The defendant, James Murphy, as the surviving executor 
of John Murphy, ought to have brought an action for the 
purpose of opening the account, and recovering the amount 
alleged to be due to the estate of his testator. As he re- 
fused to do so upon the application of the parties interested, 
the plaintiffs, as legatees and next of kin, had a right to 
bring this action, and James Murphy was properly made ia 
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defentiant. Nance v. Powell, 4 Ind. Eq. 297; Flemming vy. 





MeKesson, 3 Jones Eq. 316. 
, The ruling of his Honor was erroneous and the judgment 
mast be reversed. 
Let this be certified. 
Pur Curiam. Judgment reversed. 








, GEORGE C. DOUGLAS ». RICHARD A. CALDWELL. 


Where a suit was brought prior to the adoption of the ©. ©. P., by a citi- 
gen of another State in the Court of Eqnity of one of the counties of , 
this State against a citizen of this State, and at a term of the Superior 
Court of the county after the adoption of the C. O. P., a motion was D 
made to refer the issues in the cause to a referee which was ordered 
and the defendant appealed to the Supreme Court, where the order 
was held to be erroneous and issues were directed to be made up to be 
tried in the Court below, and the cause was retained in the Supreme 
Court until the issues should be tried, it was held, that there was not a 
final hearing or trial of the suit so as to prevent its being removed at 
the instance and upon the affidavit of the plaintiff to the Cireuit Court 
-of the United States for the District of North Carolina, under the Act 
of Congress of March 2d, 1867, which provides that a non-resident 
party in a State Court, shall be entitled to remove it, on making pro- 
per application ‘‘ at any time before the final hearing or trial of the 
. suit. ” 
This was an application made to the Supreme Court at 
its present term to remove a cause pending therein to the 
Oireuit Court of the United States for the District of North 


Carolina. The case is fully stated in the opinion of the 
Court. 


Blackmer & McCorkle and J. H. Wilson, for the plaintiff. 
Fowle & Badger and Moore & Gatling, for the defendant. 
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Ropmay, J. The plaintiff, a citizen and resident of 
Georgia, in 1867, filed a bill in the Oourt of Hquity for 
Rowan county, in which he set forth, that the defendant 
had been his guardian, and as such had received money and 
property to a large amount; that soon after he became of 
age, he had a settlement with his guardian, and was induced 
by fraud to execute a release, &c., and prays that the release 
may be set aside, and for an account. The defendant an- 
swered denying fraud, &c., to which there was a replication. 
At Fall Term, 1869, of Rowan Superior Court, on motion of 
the plaintiff, a reference of the issues in the action was made 
toa referee, and from that order the defendant appealed to this 
Court, where the order of reference was held to be errone- 
ous, and issues were directed to be made up as to the valid- 
ity of the release, to be tried by a jury in the Superior Oourt 
of Rowan, and the case was retained in this Court. (64 N. 
G. R. 372.) The issues have not been tried. 

The plaintiff now files in this Court an affidavit, in which 
he states, that he has reason to believe, and does believe, 
that from prejudice or local influence he is not able to ob- 
tain justice in the State Court; and prays that the case 
may be removed to the Circuit Court of the U. 8. for N. ©., 
in pursuance of the Act of Congress, ratified 2d March, 1867. 
He.tenders a bond, &c. 

That Act provides that a non-resident party to a suit in 
a State Court, shall be entitled to remove it, on making the 
proper application, “ at any time before the final hearing or 
trial of the suit.” 

The counsel for the defendant, who resists the motion, 
referred us to the case of Aherley v. Vilas in the Supreme 
Court of Wisconsin, published in the American Law Regis- 
ter, vol. 8, p. 558. We have read with pleasure the able 
and learned opinion of Judge Panyz. We concur, generally, 
in his reasoning, and in his conclusion in that case. 

In the present case, however, we do not think it can be 
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contended that there has been a final hearing. No merits 
have been decided; nothing has been decided, except a mere 
question of practice preliminary to an inquiry into the merits. 
We cannot consider the mere fact that the case is pending 
in an appellate Court, sufficient to take it out of the Act of 
Congress, and we cannot see any reason why the motion 
should not be allowed. 


The following order was made : 


GEroRGE 0. DouGLAS 
v. 
R. A. CALDWELL. 


The motion for the removal of this cause coming on to be 
heard upon the affidavit filed and the argument of counsel, 
it is considered by the Court that the said cause be tranfer- 
red to the Circuit Court of the United States for the District 
of North Oarolina to be held, at the Oity of Raleigh, on the 
first Monday in June, 1871; and to this end the Olerk of this 
Court will deliver to the Olerk of the Circuit Court of the 
United States all the papers belonging and pertaining to 
said cause, together with the opinion filed by this Oourt in: 
said cause, as well as this decree. 

PER OvuRrAM. WILL. B. RODMAN, A. J. 
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DAVID LOFTIN ». JACOB SOWERS. 


The terms of the offices of the sheriffs chosen at the first election held 
under the present Constitution are, by force of Art. 4 and Art. 2, sec. 
29, extended to the year 1872, after which time such terms will be for 


two years only. 

An action by the Attorney-General in the name of the people of the State 
and of the person who claims the office of sheriff is by force of the 
866th and 368th sections of the OC. C. P., the proper mode of proceed- 
ing against the person, who is alleged to be usurping it, to try the 
question as to which of the parties is entitled to the office. 


The case of Williams v. Sowers, 1 Dev. and Bat. 61, cited and commented 
upon. 


This was a proceeding by the plaintiff claiming to be 
Sheriff of Davipson County, against the defendant who 
was alleged to be usurping it. The plaintiff applied in the 
first place to the Attorney General of the State and obtained 
his order for the institution of the proceedings, which accor- 
dingly were commenced by him in the name of the people 
of the State and of the plaintiff. The complaint alleged 
that at the regular election for members of the General As- 
sembly in August, 1870, a poll was opened for the election 
of a Sheriff for the County of Davidson, when the plaintiff, 
having obtained the highest number of votesy was declared 
by the competent authority to have been duly elected, and he 
afterwards, on the ensuing 5th day of September, tendered 
the bonds required by law to the new Board of Commission- 
ers who had been duly elected as such in the said County 
and had organized on that day; that his bonds were accept- 
ed and he thereupon qualified as Sheriff by taking the 
oaths of office, and then demanded the books, papers, &c., 
belonging to the office from the defendant, who had been 
Sheriff theretofore, and that he refused to deliver them up. 
The complaint alleged further that the defendant had before 
the time of the election aforesaid announced himself as a 



















IN THE SUPREME COURT. 





Lorrm »v. Sowzrs. 





candidate for the office of Sheriff, and had repeatedly de. 
clared that he would net claim it unless he were duly elected 
to it; that he failed to offer his bonds or to qualify before 
the Board of Commissioners above mentioned. The com- 
plaint closed by a demand of judgment for the plaintiff, 

1. That the defendant is not entitled to the said office ef 
Sherift and that he be ousted therefrom. 

2. That the plaintiff, David Loftin, is entitled to the said 

office and to assume the execution of the duties of the same. 

The answer of the defendant admitted that the plaintiff 
had received the highest number ef votes for the office of 
Sheriff, that he was declared to have been duly elected, and 
that he gave bonds and qualified as sheriff before the new 
Board of Commissioners as stated by him. It also admit- 
ted that the defendant was a candidate for the offies, 
but denied that he intended to resign his office until the 
regular expiration of his term in it, which he contended 
did not expire until the year 1872, as provided in the 4th 
and 2d Articles of the Constitution ; that he never had ex- 
pressly or impliedly resigned his office or done any thing te 
forfeit it; that he tendered the bonds required by law tos 
majority of the old Board of Contmissioners, who claiming 
that they were the rightful Board organized as such on the 
said 5th day of September, and that the bonds were accepted 
by the said Board and that he duly qualified as Sheriff be- 
fore them ; that he did not tender his bonds to, or offer to 
qualify before the new Board of Commissioners because he 
was told by them that they did not recognise him as Sheriff. 

The case was tried before his Honor, Judge Buxton, at a 
Special Term of the Superior Court of Davipson County, 
in December, 1870, and by the consent of the parties with- 
outa jury. His Honor found the facts.to be as stated in 
the complaint and answer, and then announced his conclu- 
sions of law to be as follows : 

_“* By comparison of sec. 30, Art, 4, ot the State Consti- 

tution with sec. 32 of the same Article and with sec. 29, Ar- 
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ticle:2, I am of the opinion that the defendant by virtue of 
his election in 1868, at the first election held under the Oon- 
stitution, was entitled to hold said office for two years next 
ensuing the first Thursday in August, 1870, having come 
to the conclusion that the terms ‘the officers elected at the 
first election’ embraced all the officers specified under the 
judicial department in Art. 4, among which is that of Sheriff. 

I am further of the opinion that the Act of the General 
Assembly, ch. 148, of the laws of 1869-70, entitled ‘an 
“ Act concerning elections and registrations. in the year of 
eur Lord 1870,” although in terms directing the election ef 
Sheriffs for the various counties on the 1st Thursday of Au- 
gust, 1870, did not have the effect of impairing the right of 
the defendant to hold his said office during the term pre- 
scribed by the Constitution (see opinion of the Justices of 
the Supreme Oourt in regard to the term of office of the 
General Assembly elected in April, 1868, 64 N. O. Rep. Ap. 
on page 785.) 

Iam further of opinion that the circumstances of the de- 
fendant having offered himself as a candidate for re-election, 
andthe declarations made by him before the election, that 
he would abide the result et the election, do not work a fe- 
signation or abandonment of the office, but were at most-a 
declaration of a purpose to resign or abandon, which, like 
the will of a testator, was ambulatory until the time'came 
te-earry it into effect, and could be revoked at pleasure. I 
am farther of opinion that since the eleetion there has been 
no abandonment.of the office by the defendant, as he has 
held on to-it as well as he could, and has tendered. his bouds 
to the only Board who would reeeive it. Lastly, I am of 
the opinion that there has been no forfeiture by him ef the 
office. by reason of a failure to renew his official bond before 
the proper Board on the first Monday in September, 1870, 
beeause the provisions of the act of the General Assembly 
of 1869-70, ch. 169, sec. 2, entitled an “ Actin relation to 
official bonds,” were not. complied with by the proper Oom- 
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missioners of the County.” A judgment was, according to 
this opinion, entered for the defendant, and the plaintiff ap- 
pealed. 


Boyden & Bailey, for the plaintiff. 
Blackmer & McCorkle, for the defendant. 


PEARSON, ©. J. There are five cases at this term, called 
“The Sheriff Cases.” The main question in all of these is, 
the term of office of the Sheriffs elected at the first election 
under the present Constitution, but each presents certain 
special circumstances, making it necessary that each case 
should be referred to separately. Each case differs in regard 
to the mode of instituting the proceeding. The purpose in 
all, however, is to get a decision upon the main question, and 
upon the effect of the special circumstances, without regard 

to the form of the procedure—so, that matter will be passed 
upon with the remark, that the form adopted in this case, 
seems to us to be the proper one. 

Art. 4, sec. 32 of the Constitution provides—* The offi- 
cers elected at the first election held under this Constitution, 
shall hold their offices for the terms prescribed for them re- 
spectively, next ensuing after the next regular election for 
members of the General Assembly.” 

The next regular election for members of the General As- 
sembly, is to be held on the first Thursday in August, 1870. 
(Art 2, sec. 29.) So the officers whose offices are provided 
for by Art. 4, elected at the first election held under the 
Constitution, are to hold their offices for the terms prescrib- 
_ed for them respectively, next ensuing after that date. These 
words are plain and positive, and admit of no other con- 
struction. There is no other section which conflicts with, 

‘or can control this construction, and it will be observed the 
wording differs very materially from that in respect to mem- 
bers of the General Assembly. This conclusion, although no 
reason for an extension of the term of officers elected at the 
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bo first election appears on the face of the Constitution, is forced 
' upon the Oourt, because it is so written. Our duty is, to 
administer the law as it is, and not according to our notion 
as to how it ought to be. (See opinion of Chief Justice and 
Justice Dick on the question of “tenure of office,” at the 
request of the General Assembly, 64 N. O. Rep. appendix.) 

The special circumstances relied on, do not, in our opinion, 
amount to a resignation, or to an abandonment, or to a 
forfeiture of his office on the part of the defendant, upon the 
facts found by his Honor, in the Superior Court, and for the 
reasons given by him. 

This case is clearly distinguishable from Williams v. Som- 
ers, 1 Dev. and Bat. 61. In that case, the Court put no 
stress upon the fact that Mr. Williams was a candidate 
before the people, and the decision is put upon an implied 
abandonment of the office, by reason of certain acts after 
the election. That decision did not meet with full concur- 
rence on the part of the profession, because the abandonment 
of the office by Mr. Williams was not considered to have 
been voluntary, but ought to have been ascribed to the pres- 
sure of circumstances induced by unconstitutional action on 
the part of the Legislature, which the presiding Judge was 
ready to enforce. But, however this may be, our case in no 
wise comes up to that. See Aderholt v. McKee, at this term. 





ei a A a, 


PER CURIAM. Judgment affirmed. 


Note.—The cases of the People of the State on the rela- 
tion of the Attorney-General and D. A. Koon v. J. H. King, 
from Lincoln County, and the State on the relation of A. J. 
C. Powell v. the Board of Commissioners of Sampson Coun- 
ty, were decided upon the same grounds as those set forth 
in the above opinion, and the opinion is referred to for 
them. The same may be said of the case of R. F. Trogden 
v. Commissioners of Randolph County. In the case of J. 
Foley v. Commissioners of Pitt, the special circumstances 
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relied on to take it out of the general principle announced in 
LIoftin vy. Sowers were that being the former Sheriff, thengh 
he was not a candidate for re-election, he electioneered for 
the candidate who obtained the highest number of votes, 
voted for him, and afterwards proclaimed him as having 
been elected, and that he did not tender his official bonds at 
the proper time. The following is the opinion filed im the 
case. 


JOHN FOLEY 
v. 
QOMMISSIONERS OF Pitt County. 


Prarson, 0. J. There is nothing in the special cireum- 
stances of this case, to take it out.of the general principle 
anriounced in Loftin v. Sowers at this term. 

The facts do not show a resignation or an abandonment 
or a forfeiture of his office on the part of Foley, all of his acts 
are attributable to an act of the General Assembly passed 
under a misconstruction of the Constitution in regard to the 
term of office, of Sheriffs elected at the first election, under 
the present Constitution ; so nothing that he did or said can 
be looked upon as being voluntary on his part, er be allowed 
the legal effect of an estoppel, whereby he is excluded from 
the right to assert his title to the office. 


Per Curiam. | Judgment affirmed. 


The case of Koon v. King-was argued by Hoke for the 
plaintiff and Bynwm. for the defendant. Powéll-v. Board of 
Commissioners, éec., by Phillips & Merrimon for the plaintiff 
and Bragg & Strong for the defendant. Trogden v. Com- 
missioners, &c., by Soott & Scott and Ball & Keogh ‘for the 
plaintiff and Gorrell for the defendant, and Foley v. Com- 
missioners, &c., by Battle & Sons for the plaintiff and War- 
ren & Carter and G. W. Johnston for the defendant. 
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THE PEOPLE OF THE STATE OF NORTH CAROLINA on the 
relation of EMANUEL ADERHOLT ». WYLIE L. McKEE. 


The Constitution in Article 7, under the head ‘‘ Municipal Corporations ” 
provides for the election biennially in each county of a treasurer, re- 
gister of deeds, &c., and as there is nothing in that article or any other 
to extend the term of office of treasurer elected at the first election in 
1868 beyond two years, his term expired in 1870. 

The term of office of a treasurer appointed by the board of commission- 
era in a county to fill a vacancy is only that of the unoccupied term of 
his precedessor. 


This was a case agreed, submitted to his Honor, Judge 
Logan, at the Fall Term, 1870, ot the Superior Oourt for 
the County of Gaston. 

It is agreed that at an election for the office of Treasurer 
of Gaston Uounty on the 19th day of April, 1868, M. J. Ayd- 
lotte was duly elected Treasurer and regularly qualified and 
inducted into office ; that on the 1st November, 1869, the 
said Aydlotte tendered his resignation to the Board of Oom- 
missioners of said County, which was accepted; that after- 
wards, on the same day, the said Board of Oommissioners 
appointed the defendant to fill the vacancy in said office of 
County Treasurer, who gave the bonds required by law, and 
was duly inducted into said office; that in compliance with 
the law requiring the County Treasurer annually to renew 
his official bonds, the defendant tendered to the Oommission- 
ers elected in August, 1870, good and sufficient bonds which 
they refused to accept because they held that his term of 
office had expired: that an election for County Treasurer 
was held on the 4th of August, 1870, in said County, when 
Emanuel Aderholt, the plaintiff, received the largest num- 
ber of legal votes, and was declared by the' Board of Com- 
missioners duly elected Treasurer of said County; that on 
the 1st Monday in September, 1870, the plaintiff was regu- 
larly qualified and filed his bond as required by law, which 
17 
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bond was approved and accepted by the Board of Commis- 
sioners ; that on the said 1st Monday of September, 1870, 
the defendant was the incumbent of the said office by virtue 
of his appointment as aforesaid, and still is the actual 
incumbent, claiming that the term of his office is yet un- 
expired; that plaintiff has duly demanded of the defendant 
the said office with its effects which the defendant has re- 
fused to surrender. 

- Upon this case agreed, his Honor gave judgment for the 
defendant, and the plaintiff appealed. 


- Attorney General, Shipp, for the plaintiff. 
' Bynum, for the defendant. 


» Pgarson, 0. J. The defendant being appointed to fill a 

vacancy, holds for the unoccupied term of his predecessor. 
The Constitution, under the head “Municipal Corpora- 
tions,” Art. 7, provides for the election biennially in each 

County of a Treasurer, Register of Deeds, &c. No distinc- 
tion is made in this article, in regard to officers elected at 
the first election—they fall under the general rule and hold 
for two years, unless an exception is made in respect to them 
by some other article. 

: It is said this result is affected by art. 4, sec. 32. “The 
officers elected at the first election under this Oonstitution 
shall hold their office for the terms prescribed for them 
respectively, next ensuing after the next regular election for 
members of the General Assembly. But their terms shall 
begin upon the approval of this Constitution by the Congress 
of the United States.” 

. It seems clear, that the terms of officers elected at the 
first election to offices provided for by this article, have an 
extension, both at the beginning and at the end. 

- No reason appears, on the face of the instrument, for 
making the latter extension; yet such is the law, because it 
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is so written. This conclusion rests on a dry question of 
law, as a rule of construction, of the very words of the Oon- 
stitution—taken literally and strictly. Of course we are not 
inclined to extend this strict construction to cases which do 
not expressly come within its operation. We hold there is 
no extension of the terms of the officers elected at the first 
election under Art. 7, ‘‘ Municipal Corporations,” because in 
respect to them, it is not so written, and there is no reason 
for such extension appearing on the face of the Constitution. 
An examination of the entire instrument shows that thé 
framers intended each article to be exclusive and complete 
within itself, and the reference made in some to another 
article, (obviously to avoid a repetition of words,) excludes 
the idea of any reference by implication of one article to 
another, on the maxim “ expressio unius exclusio alterius.” 

For instance, article 2, “Legislative Department,” fixes 
the number of the members of the General Assembly, term 
ot office, two years—first regular election to be held on the 
first Thursday in August, 1870, but the first election shalt 
be held when the vote is taken on the ratification of the 
Constitution, and the General Assembly then elected shall 
meet on the fifteenth day after the approval of the Oonstitu- 
tion—and the members elected at the first election shall hold 
their seats until their successors are elected at a regular 
election. So this article is exclusive and complete within 
itself. See opinion of Chief Justice and Justice Dick, given 
at the request of the General Assembly as to tenure of 
office, 64 N. OC. appendix. 

Art. 3. “ Executive Department” fixes the executive of- 
ficer’s term of office four years, to commence on the Ist day 
of January next, after their election. Provided that the 
officers elected at the first election, shall assume the duties 
of their office ten days after the approval of the Oonstitu/ 
tion, and shall hold their offices from and after the first day 
of January, 1869. So, this Article is exclusive and com- 
plete within itself. 
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Art. 4. “ Judicial Department ” fixes the officers’ term of 
office. The terms of the officers elected at the first election, 
to begin upon the approval of the Constitution and to con- 
tinue for the terms prescribed for them respectively, next 
ensuing after the next regular election for members of the 
General Assembly. Thus by an express reference to Art. 
#, making this Article exclusive and complete. 

Art, 7. “Municipal Corporations” fixes the County offi- 
ers’ terms of office two years, but in no wise, either in di- 
rect words or by reference to any other article, is an excep- 
tion made to the general rule, in respect to officers elected 
at the first election. Indeed, the idea of an implied refer- 
ence to Art. 4, sec. 32, is made repugnant by the clause in 
that section. “ But their terms shall begin upon the ap- 
proval of this Constitution by the Congress of the United 
States,” and the fact that Art. 7 makes no provision for the 
election of County officers before the approval of the Con- 
stitution by Congress. 

It would be a strained construction to imply an extention 
of the terms of municipal officers, either at the beginning or 
the end, in the absence of any reason for it, appearing on 
the face of the Constitution, or of express reference to some 
other article. 

We take it, that the words, “by the qualified voters 
thereof as provided for the election of members of the Gen- 
eral Assembly,” relates merely to details. But if any other 
operation be allowed to them it will regulate the terms ac- 
cording to Art. 3, sec. 29, and fix the termination at the 
next regular election, for members of the General Assembly, 
on the 1st Thursday in August, 1870. 

Judgment reversed, and judgment for plaintiff, as demand- 
ed in the complaint. 


PrER OvRIAM. | Judgment reversed. 
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JAMES T. BARNES and others », JAMES BARNES. 


Where several owners of land lying on a swamp, some above and some 
below a mill situated on it, belonging to A bought and paid for it, 
and took a deed to themselves in fee with the site and all rights ap- 
purtenant thereto, to be held in trust for the benefit of the lands of 
which they were the owners, and to prevent any mill dam or other ob- 
struction from being placed across said swamp, to the damage and in- 
jury of their said lands, it was held, that the said purchasers had a right 
to prevent the erection of a mill dam across the swamp one hundred 
and fifty yards below the site of the old mill, by A or by one who pur 
chased his land, and who proposed to build the dam partly on the land 
purchased of A and partly on land which he owned before. 


As a general rule every contract ought to be enforced specifically, but an 
exception to this rule is permitted when damages can be recovered at 
law, which are an adequate satisfaction, and the exception is confined 
to cases in which there is a certain measure of damages, and money 
must be a satisfactory compensation. 


The cases of Williams v. Howard, 3 Murph. 74, and Kitchen y. Herring, 
7 Ire. Eq. 190, cited and approved. 


This was a civil action brought by the plaintiffs to enjoin 
the defendant from erecting a dam and mill at a place one 
hundred and fifty yards below the site of an old mill. At 
the trial at the Fall Term, 1870, of the Superior Oourt of 
Wison Oounty, before his Honor, Judge Clarke, an order 
for a perpetual injunction was made, and the defendant ap- 
pealed. The case is sufficiently stated in the opinion of the 
Court. 


Bragg & Strong, for defendant. 
Moore & Gatling, for the plaintiffs. 


RopMay, J. In 1859, the plaintiff Barnes and the de- 
fendant, and others, made a deed, in which, after reciting 
that William Felton owned a mill on White Oak Swamp, 
and that some of the other parties owned lands on said 
Swamp above the site of the mill, and others of them owned 
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lands on the Swamp} below the mill; that the mill was an 
injury to the lands; and that for the purpose of removing 
and of preventing the erection of a mill on said site for the fu- 
ture, and as a consideration for said mill and its privileges, 
&c., the said parties had each paid to William Felton, a cer- 
tain sum; the said Felton conveyed to the other parties his 
said mill together with the site and all rights, &c., appurte- 
nant thereto, in fee, “to be held in trust for the benefit of 
the land of which they (the said parties) are now individually 
and severally seizedfand possessed, and to prevent any mill 
dam or other obstruction to be built, placed or raised across: 
said Swamp, to the damage and injury of their lands, and to 
carry out and secure said trust, each to the other binds him- 
self, his heirs, executors and administrators, to stand to and 
abide by the provisions of this deed, in their true intent and 
meaning,” &c. The plaintiffs allege that since the execution 
of said deed the defendant has purchased the land on White 
Oak Swamp which William Felton then owned, and that he 
has commenced building a dam across the Swamp at a place 
(according to the answer) one hundred and fifty yards below 
the site of the former mill, from land which he owned at the 
date of the deed, to the land which he bought of Felton ; 
and that the dam will irreparably damage the lands of the 
plaintiffs ; ; and prays a specific performance of the contract, 
and an injunction against the threatened violation of it. 

The answer admits the allegations of the complaint ; but 
resists the relief sought, because, 1. The new dam is not on 
the site of the old one. 2. The plaintiffs can have adequate 
redress in damages. 

_ 1. We think it clear from the words of the contract that 
the parties intended to stipulate against the erection of a 
dam, not only,upon the exact site of the old one, but across 
any part of the Swamp which. was in their control at that 
time. Any less liberal construction of it, would not satisfy 
the words of the covenant and would make it illusory. The 
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defendant taking the lands of Felton with notice of his cove- 
nant, is equally bound by it in respect to those lands. Bat- 
ten Spec. Perf,, 368, cases cited. 

2. It isa mistake to suppose the rule to be that a contract 
will not be specifically enforced in any case when a plaintiff 
can obtain damages at law. On the contrary the general 
rule is, as it is the dictate of justice, that every contract 
shall be specifically performed. An exception to the rule is, 
that when damages can be recovered at law, which are an 
adequate satisfaction: But this is for the sake of convenience 
only, and because in such a case a plaintiff can have no 
interest in requiring a specific performance. The exception 
is confined to cases in which there is a certain measure of 
damages, and where money must be a satisfactory compen- 
sation. In sec. 717, art. 1, Story Eq. Jur., Redfield’s edition, 
will be found a description of the extent of equity jurisdic- 
tion for the specific enforcement of contracts. It is there 
said: “The restriction stands, therefore, not so much upon 
any general principle ex equo et bono, as upon the general 
convenience of leaving the party to his remedy in damages 
at law, where that will give him a clear and full compensa- 
tion.” On a contract to deliver so many bushels of corn, or 
80 many sheep, it is clear that a complete remedy may be 
given in damages, because the vendee can always go in the 
market and buy corn or sheep. Butif there be any thing 
in the nature of the article contracted for by réason of which 
it could not be purchased in the ordinary market, as if it be 
slaves, or an ancient horn, or a unique china vase, or shares 
in a particular railway, the exception would not be applica- 
ble, and the general rule of a specific enforcement would 
apply. Williams v. Howard, 3 Mur. 74. Falche v. Gray, 
5 Jur. N. S. 645. As was said in Kitchen v. Herring, 7 Ire. 
Kg. 190, land has always been peculiarly regarded among 
Anglo Saxon people, and contracts for the sale of land, or 
for leases, and indeed it may be said all contracts affecting 
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lands, will always be specifically enforced, if there be nothing 
in the circumstances to forbid it. 1 Story Eq. Jur. S. 746, 

In this case the character of the damage threatened te 

the lands of the plaintiff made it incapable of any certain 
measurement. 
+ The drowning of his lands—even partially, might render 
their occupation so uncomfortable and unprofitable as to 
compel the abandonment of some portion of them. Oon- 
tracts to use the lands of the contractor in a certain way, 
have been enforced in many instances. Tua v. Mozhay, 2 
Phillips 774, 1 Story Eq. Jur. S. 721. 

8. Further it is said that the contract of the defendant 
was not supported by the consideration which went to Fel- 
ton alone, but we consider the respective contracts of the 
parties a consideration sufficient to support each other. 

There is no error, the judgment below is affirmed. 


PER CURLAM. Judgment affirmed. 
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STATE on the relation of JOHN N. WHITFORD and wife MARY 
». WILLIAM FOY and another. 


Under the provision in the Revised Code, ch. 54, sec. 23, authorizing a 
guardian to lend the money of his ward “‘ upon bond with sufficient 
security,” he might, upon a loan before the late civil war, have taken 
a bond secured by a mortgage of slaves, and cannot now be made re- 
sponsible for the loss of the debt by the emancipation of the slaves. 

A guardian who, before the late civil war, took from the administrator of 
the father of his wards certain promissory notes as a part of the effects 
of his wards, but did not collect them and lend the money upon bonds 
with sufficient security taken to himself as guardian, is not responsible 
for the amount of them if they were lost by the events of the war with- 
out any neglect or default on his part, but he is responsible for the 
annual interest which he might have collected and invested for their 
benefit. 

A bailee who misuses the thing bailed, thereby converts it to his own 
use, and becomes liable for its value, whether any loss occurs from 
such misuser or not; but that rule does not apply to a trustee, who, 
when no fraud is imputed, is only liable for a, loss resulting from his 
culpable negligence with regard to his trust. 

A guardian is not responsible for having received bank notes and Con- 
federate money before March, 1862, and did not invest it for the bene- 
fit of his wards, when it is shown that he made a bona fide effort to do 
so, but was prevented by the events of the war. 


In taking an account of a fund in the hands of a guardian in which two 
or more wards are interested, it is proper to state a general account of 
the whole fund in the end of each year, and also a separate account 
with each ward to the end of the same year, crediting the ward with 
his share of the balance found owing on the general account, and de- 
biting him with any proper debits peculiar to himself. In this way 
the balance due to each ward at the end of each year is ascertained ; 
and, upon the death or coming of age of one of them the sum due to 
him will be payable immediately and will cease to bear compound in- 
terest. 

A guardian will be allowed for reasonable counsel fees paid for advice 
and assistance in the management of his trust, and he may be allowed 
also for the fees paid to counsel in making a fair defence to the suit 
brought against him for an account and settlement of his guardianship. 


Reasonable commissions will always be allowed to a guardian unless in 
cases of fraud or very culpable negligence. The rate will depend upon 
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@ variety of circumstances, such as the amount of the estate, the trou- 
ble in managing it, and whether fees have been paid to counsel for as- 
sisting him in the management, the last of which will lessen the rate, 

Commissions should be allowed a guardian on the amount of notes and 
other securities for debt delivered to the ward upon the cessation of 
the guardianship. 

The cases of Christman vy. Wright, 3 Ire. Eq, 549, Boyet v. Hurst, 1 Jones 
Eq. 171, Hurdle v. Leith, 63 N. ©. Rep. 597, White v. Robinson, 64 N, 
O. Rep. 698, Bell v. Bowen, 1 Jones 316, Foard v. Ailantic & N. C. R, 
R. Co., 8 Jones 235, Ashe v. DeRossett, 5 Jones 299, Boyle v. Reeder, 
1 Ire. 607, Eynerson v. Mallett, Phil. Eq. 234, Wood v. Brownrigg, 3 
Dev. 430, Hester v. Hester, 3 Ire. Eq. 9, and Shepard vy. Parker, 13 Ire. 
103, cited and approved. 


This was an action upon a guardian bond, in the progress 
of which an account was taken to which both parties filed 
exceptions, which coming on to be heard before his Honor, 


Judge Clarke, at the Fall Term, 1870, of CRAVEN Superior 
Court, those of the plaintiffs were overruled and those of the 
defendants sustained, and the plaintiffs appealed. The ex- 
ceptions are sufficiently stated in the opinion of the Court. 


Bragg & Strong, for the plaintiffs. 

Manly & Haughton, for the defendants. 

RopMAN, J. This is an action on the bond given by the 
defendant, as guardian, of the feme plaintiff. An account 
was taken to which both parties excepted, and it comes be- 
fore us by appeal from the rulings of his Honor, the Judge 
below, upon those exceptions. 

Exceptions of defendant. 

1. That defendant is improperly charged with the note of 
one Andrews for $700 and interest. It appears from the 
testimony of the defendant that this note was taken by him 
several years before the war, and that instead of being secur- 
ed by individual sureties, it was secured by a mortgage on 
three slaves, worth at that time much more than the amount 
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of the debt. The objection is, that taking such security 
was not a compliance with ch. 54, sec. 23, Revised Oode, 
which requires individual sureties. That section requires 
the guardian to lend his ward’s money “ upon bond with suf- 
ficient security, to be repaid with interest annually,” &c., 
and also, “when the debtor or his sureties are likely to be- 
come insolvent, the guardian shall use all lawful means to 
enforce the payment thereof, on pain of being liable for the 
same, and he may pay the same to the ward on settlement 
with him.” 

The counsel for the plaintiff referred us to the cases of 
Christman v. Wright, 3 Ire. Eq. 549; Boyet v. Hurst, 1 
Jones Eq. 171; Hurdle v. Leith, 63 N. O. 597, and State ex 
rel. White v. Robinson, 64 N. O. 698, as construing this 
statute to forbid a guardian from taking any other security 
upon a loan of his ward’s money than a bond with sure- 
ties. We think a different conclusion must be drawn from 
Christman v. Wright. There, the plaintiff, as guardian of 
his brother, held the note of Wright with Armstrong and 
others as sureties, which was perfectly good; at the re- 
quest of Wright he gave up that note, and took from Wright 
a note made by him alone, secured by a mortgage on land; 
it turned out that the land was, at the delivery of the mort- 
gage, subject to the lien of judgments for-an amount ex- 
ceeding its value, so that the note and mortgage were value- 
less ; the plaintiff filed his bill to subject the sureties upon’ 
the original note, on the ground that he had been induced to 
surrender it by fraud. The Qourt refused the relief be- 
cause the fraud was not proved, and Nash, J., delivering the 
opinion of the Court, intimates that the guardian must bear 
the loss. But that was not a question before the Oourt; 
and the opinion might have been justified by the manifest 
want of prudence in the guardian in not ascertaining the ex- 
istence of the liens upon the land. The Judge nowhere ex- 
presses any doubt of the right of a guardian to invest upon 
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real security, which it would have been in the course of ‘hig 
reasoning to do, if he had entertained any. On the contra. 
ry, he says, “He (the guardian) concluded landed estate 
was better than personal security, and in general his reason- 
ing would have been right; in this instance it has proved 
fallacious.” a 
In Boyet v. Hurst the guardian had loaned the ward's 
money to a trading partnership, composed of two partners, 
which was in good credit and possessed of large means, but 
he had taken no additional security of any kind. The firm 
afterwards became insolvent, and the guardian was held 
chargable with the loss. Evidently the case is not in point, 
But the counsel relies on some expressions found in the 
opinion of the Court delivered by the Chief Justice, “We 
concur with the counsel of the defendant, that the security 
meant is personal security, and that a guardian is not, by 
our law, as he is by the Jaw of England required to invest 
the funds of his ward upon real or government securities. 
So if he takes good and sufficient personal security he has 
complied with our statute, but he must take security of some 
kind.” Again, “ The policy of the statute is to require the 
investment to be secured by the hond or note of some person 
in addition to the borrower.” These expressions even if 
taken most strongly in tavor of the view of the plaintiff, 
give it but little support, and are capable of being under- 
stood otherwise. | 
But in truth they have no bearing at all on the present 
question, which was not then raised, and could not have 
been in the mind of the Chief Justice. For similar reasons 


the other cases cited are even less applicable. So we are left 


to the statute itself. 

The statute, as already quoted, requires the guardian to 
enforce payment of any bond taken by him, “ when the prin- 
cipal or his sureties are likely to become insolvent.” These 
words undoubtedly show that the guardian was authorized 
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to take bond with individual sureties ; and probably it was 
contemplated that such would be, as we know that in fact it 
became, the most usual form of security. But we do not 
think that the inference can be drawn, that this was the 
only form of security which a guardian could take. By the 
English law a guardian could invest only in government se- 
gurities, or perhaps on mortgage on real estate. For ob- 
vious reasons this rule in its exclusiveness, was not applica- 
ble to North Carolina in its early condition. Hence the 
statute directs the guardian to take “bond with sufficient 
security ;” leaving the nature and sufficiency of the security, 
to the judgment of the guardian, and adds that in the event 
of his taking a bond with sureties, he must enforce payment 
if either principal or sureties are likely to become insolvent, 
or he will be liable for the debt. We think the Act was an 
enabling, and not a restraining one; that it was intended to 
enable a guardian to take a form of security that he could 
not have taken before, and not to restrain him from taking 
what he might have taken always before; to make another 
form of security lawful, and not to make the old forms un- 
lawful. Indeed a lien on property, if prudently taken, af- 
ter inquiry into the title and value, is, in its nature, a safer 
security than the suretyship of individuals; for their sol- 
vency depends at last on their property, and the property in 
their hands besides being subject to the risk of destruction 
or robbery, is subject to the additional risk that they may 
fraudulently or imprudently make way with, or incumber it, 
to the detriment of the particular creditor. If an individual 
surety having property of triple the value of the debt is a 
sufficient security, it would seem clear, that a lien on the 
property itself, must be sufficient also. In this case, we 
think the defendant acted with sufficient prudence, and the 
exception is sustained. 

2 and 3. That the defendant is charged with certain notes 
which were received by him from Hill, the administrator of 
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Williamson, the father of the ward, upon a settlement in 
1855, and is required to pay the same in money instead of 
in the notes themselves. These notes it is admitted were 
good when they were received, and so continued up to 1862, 
or thereabouts, when the enemy took possession of Newbern 
and the adjacent country in which the parties and the debt- 
ors lived, and they have since become insolvent, through 
the results of the war. Itis not alleged that the defendant 
has been guilty of any want of diligence in taking, or in 
endeavoring to collect them; but, it is alleged, that by 
neglecting from 1855 to 1862 to convert them into notes 
payable to him as guardian, he has made them his own, and 
is not entitled to pay them over specifically to his wards. 
In support of this view it is argued that if the guardian had 
converted these notes into others, perhaps some of the others 
would now be good, and that inasmuch as he has neglected 
his duty, he must be responsible for all the loss which has 
followed, whether it can be traced to that neglect as a cause 
or not. For this principle we are referred to Bell v. Bowen, 
1 Jones 316. In that case the defendant hired a slave of 
the plaintiff, and agreed not to take him out of the country, 
except at the hirer’s risk. But in the course of his opinion, 
the O. J. says: “Suppose the slave had been hired witha 
stipulation that he was not to be carried out of the country. 
It is settled that by taking him out of the country, the 
bailee becomes liable to any loss that may happen without 
reference to the question of neglect.” But this doctrine is, 
we think, peculiar to the law of bailments. The ground of 
it, as stated by Story (Bailments s. 413,) is, that, “ by the 
misuser, the bailee converts the property bailed,” and hence 
it would seem becomes liable for the value of the article, 
whether any loss occurs or not. But such a rule has never 
been applied to other contracts, still less to a mere neglect 
by a trustee, where no fraud is imputed. As to contracts in 
general the rule of damages is well settled, that a plaintiff 
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can only recover such damages as may be considered’. as 
having been within the view of the parties, and are the 
direct and necessary result of the breach. Foard v. Atlantic 
and N. C. ‘Railroad, 8. Jones 235. Ashe v. DeRossett, 5 
Jones 299. Boylev. Reeder, 1 Ire. 607. Mayne on Dam- 
ages 14. As to trustees, the Courts require of them’ the 
highest degree of good faith, and ordinary diligence ; for any 
damages which result from their culpable negligence they 
are liable. Story Hq. Jur. 794. Osgood v. Franklin, 2 
Johns Ch. R.1. 8S. 0.14 Johns R. 527, but to nothing 
more. It has never been held that a mere neglect to change 
an investment amounts to a conversion of the security. 
The guardian therefore cannot be held liable for the loss of 
these notes merely by reason of his omission to change their 
form, or to take others payable to himself as guardian. Had 
he done so, and had the notes thus taken by him proved in- 
solvent as these have, the same argument might have been 
then used to charge him that now is. It might have been 
said, that there was no reason for the change, and it was 
therefore laches, and that by collecting the interest annually, 
and investing it, he might in effect have made them bear 
compound interest. If the defendant is charged with these 
notes received from Hill, he must upon delivering them up 
| be discharged from the principals of them. 

We think, however, that it was the duty of the defendant 
to have collected the interest on these notes annually, and 
to have invested it for the benefit of the ward. The loss of 
this interest up to March, 1862, or to whatever other date, 
at which, by reason of the war it became impossible to col- 
lect it, is a loss directly caused by the omission of the defen- 
dant, and he is therefore liable for such a sum as the inter- 
est would amount to at the present time, if he had annually 
collected and invested it, as he ought to have done. 

These two exceptions are sustained with the above quali- 
« fication. 
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4, That defendant is not credited with $900 in Confeder- 
ate money which he attempted to invest in Confederate bonds, 
It appears that this money was received by the defendant 
before the capture of New Berne, which was on the 14th 
March, 1862; the defendant says he could not loan it out 
safely to individuals, and that he gave it to a Ool. Hite to 
invest, in Oonfederate bonds, who gave it to a soldier for 
the same purpose, who was captured by the enemy, and the 
money was thus lost. It would have been equally lost if it 
had been invested. Upon the principles established by this 
Court respecting the receipt of Confederate money by 
trustees and agents, in Emerson v. Mallett, Phil. Eq. 234 
State ex rel. White v. Robinson, 64 N. O. 698, and other 
recent cases, we consider that the defendant ought not to be 
charged, or if charged, ought to be credited with this sum. 
It is argued for plaintiffs that the defendant ought to have 
sought the plaintiff, Whitford, after his marriage with the 
ward, and paid him this money. Whitford was in the Oon- 
federate army, and we think the defendant was under no ob- 
ligation to hunt him up in camp and make a tender of the 
money, during the war. If Whitford had demanded pay- 
ment and been refused, the case would be different. After 
the war, the defendant met Whitford and might then have ) 
tendered him the worthless money, and his share of the 
notes, but it was difficult to tell specifically what Whitford 
was entitled to; there is no proof that the defendant failed 
to use due diligence in securing the remnants of the proper- 
ty; the losses had then been all incurred, and we do not 
think under all the circumstances that the defendant incur- 
red any additional liability by his delay after the war in ac- 
counting with the plaintiffs. This exception is sustained. 
5. That the balance found owing by the defendant is not 
correct. This will depend upon the state of the account 
after it shall be corrected according to this opinion. It needs 
therefore no further observation. 
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6. That the report is incomplete, in that while the Com- 
missioner reports the aggregate of liabilities against the de- 
fendant in this and in the two other suits on his guardian 
bond at $19,298 94, and the aggregate of credits reported 
and allowed is $35,602 66. Yet the said credits are not ap- 
portioned, nor the actual result stated in each case, after al- 
lowing the credits to which the defendant is entitled in each 
case. 

We do not understand this exception. If it means that 
the Commissioner has not reported the sum for which each 
ward (or his representative ; is entitled to judgment, it would 
seem on a reference to the report not to be sustained, as @ 
fact. Of course that must be done before any judgment can 
be rendered. But as possibly, it may have some reference 
to the manner of stating an account in a case like this, it 
will not be amiss to state what we consider the proper and 
most convenient course, although any other which would ar- 
rive at the same result, would do. 

Three wards were equally interested in a common fund, 
and must bear all losses affecting it equally. So long as all 
remained infants, each was entitled to have his share of the 
fund bear compound interest, but when any one ceased to be 
entitled to this privilege of an infant, by death or marriage, 
the share of that one becoming immediately demandable, 
ceased to bear any more than simple interest, although if 
the guardian received more, he would be liable to pay it, 
Wood v. Brownrigg, 3 Dev. 430. 

It was necessary therefore to state a general account of 
the whole fund to the end of each year, and also a separate 
account with each ward to the end of the same year, credit- 
ing the ward with one-third of the balance found owing on 
the general account, and debiting him with any proper debits 
peculiar to himself. In this way the balance owing to each 
ward at the end of each year is ascertained, and upon the 
death of Frances, for example, the sum due to her, becom- 
18 
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ing immediately payable to her administrator, is converted 
into an ordinary debt, and henceforth bears only simple in- 
terest. Ford v. Van Dyke, 11 Ire. 227. We call the atten- 
tion of accountants to the mode of proceeding here suggest- 
ed, as the accounts reported in cases like this are often in a 
state of unintelligible confusion. 

Exceptions of plaintiff. 

1. That the defendant is credited with $500 paid to his 
counsel. There were three wards of the defendant; he gave 
a single bond for the benefit of all of them; one of them 
died in June, 1858, the other two married, one the plaintiff 
in this case, in 1860 or 1861, and the other in December, 
1865. The administrator of the deceased, and each of the 
others, has brought a separate suit on the bond. In each 
case the Commissioner has credited the defendant with $500 
paid to counsel, making $1500 for services in the manage- 
ment of the estate. It is not disputed that a trustee may, 
if necessary, and ought to employ counsel to advise him in 
the execution of' his trust at the expense of the trust fund. 
This is considered settled here, although in some of the 
States a contrary doctrine prevails. 2 Wm’s. Ex’rs. 1679. 
Am. note, citing Pusey v. Clemson, 9 Serg. and Rawle 209. 
(Pa.) and Satterthwite v. Littlefield, 13 8. and M. 302, (Miss.) 
Any;reasonable sum paid for this purpose is a proper credit. 
It is said that the sum paid in this case was excessive. The 
Commissioner finds no facts as to the necessity for, and the 
extent of, the services of counsel. The only evidence upon 
the point is to the effect that the guardian prosecuted one 
suit against Hill, the administrator of the father of his wards; 
a second suit to recover the value of a slave of the ward’s 
that was drowned’; some -five or sixty actions upon notes 
held by the defendant as the property of the wards, and de- 
fended the present actions. Of the difficulty and labor 
attending*those suits there is no evidence. The sums paid 
by the defendant were probably reasonable as between the 
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defendant and his counsel. But it does not appear to us 
that so large an expenditure was required for the benefit of 
the estate. In that point of view we think it excessive. 

We think at all events the Commissioner should not have 
allowed a gross credit of this sort without some bill of par- 
ticulars showing in sufficient detail the nature and extent 
of the services. It is alsoa circumstance to suggest criticism 
that the defendant from 1854, when he became guardian, 
does not appear to have paid any thing to counsel until 
about the time of the institution of these actions; neither 
does it appear that the counsel to whom the payment in 
question was made, rendered services in any of the actions 
prosecuted by and against defendant before 1862; on the 
contrary, Mr. Stevenson is stated to have been the counsel 
ot the detendant in the action by the administrator of Francis 
T. Williamson against him, up to his death in 1861. For 
these reasons we are not able to decide on this exception, 
and are compelled to refer this item of credit to the Com- 
missioner for further inquiry. There was a view of this 
question which was urged by the counsel for the plaintiff in 
his argument, which it is proper to notice. He contended 
that in estimating the sum proper to be credited to the 
defendant for counsel fees, the Commissioner should not 
consider any sum paid to counsel for services in the present 
action; that such payments could not be for the benefit of 
the wards; that the services were in their nature for the 
individual benefit of the defendant, either as remedying his 
own neglect to keep an account, or in enabling him to post- 
pone or reduce a justdemand. We do not quite agree with 
the counsel. It is true that a defence may be so conducted 
as to make it manifest that the object is of the character 
supposed, and in such a case no Court could allow the 
defendant credit for any sum paid for such an abuse of the 
machinery of the law. But it cannot be presumed that 
every defence is of this character: if it be so, it must be 
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shown. Ordinarily it is the duty of eyery trustee, upon a 
demand for settlement, to present his account; we think 
he is entitled to be credited for a reasonable sum paid to an 
accountant or attorney for stating the account; we think, 
too, if there is any difficulty in doing it, he is entitled to the 
advice of counsel and to be credited for any reasonable fees 
paid for that purpose. But for any payment beyond this 
we think it must be an exceptional case to entitle him to 
credit. The question in all cases is whether the payment 
was made fairly and on account of the estate. This is the 
rule established by the decision of the Court upon the fourth 
exception of the defendant in Hester v. Hester, 3 Ire. Eq. 9, 
and it seems tous to be founded in reason and justice. 
With this statement of what we consider the principles upon 
which the claim to this credit must be decided, we may hope 
that it will be adjusted by the parties themselves. 

2. That the Commissioner has credited the defendant with 
bank notes received by him prior to the year 1862, to the 
amount of $2,851, and Confederate notes received prior to 
the year 1862, to the amount of $372 08. We refer to 
what was said upon the 4th exception of defendant. It is 
not attempted to be shown that the defendant could have 
made any safe investment of this money. He may reason- 
ably have supposed as to the bank notes, that the credit of 
the banks was better than that of any individuals, and that 
for the sake of that difference it was prudent even to lose 
the interest during the war. We cannot require prescience 
of trustees, nor must we judge them by the light of the 
present day. This exception is not sustained. 

3. That the Commissioner decides that the plaintiff shall 
receive as cash in payment of the aggregate amount due, to- 
wit: $12,463 40, the sum of $9,963 23 in nutes or judg- 
ments. 

The statute (Rev. Code, ch. 54, sec. 23) requires the ward 
to receive of his guardian all securities properly taken by 























JANUARY TERM, 1871. 





Strate ex rel. WHITFORD AND WIFE 0. Foy AND ANOTHER. 





him, and for which he has not made himself liable by his 
laches. If there be any bond or note which the ward is re- 
quired by the Oommissioner to take which is excluded by 
this rule, it should have been particularly specified in the 
exception, and the case made upon it could then have been 
considered. All the securities which a guardian takes upon 
a loan of his ward’s money, are specifically the property of 
the ward. If they become worthless through the laches of 
the guardian, he is chargeable with their value. If, having 
securities in hand which he supposes good, he advances his 
own money to the ward, whereby upon a settlement it turns 
out that he has on hand guardian securities to a greater sum 
than the ward is entitled to, he is entitled to retain from the 
securities pro tanto. How it would be in case where some 
of the securities had become worthless without default by 
the guardian, while others remained good; whether the 
guardian could retain the good ones to the extent of his ad- 
vances, or should share them pro rata with the ward, or 
would be compelled to take the worthless ones, on the ground 
of a voluntary confusion of goods, is a question which does 
not arise here, that we can see. 

This exception is not sustained. 

4, That the commissions allowed the defendant are ex- 
cessive. 

We agree with the plaintiff; we think 24 per cent. on each 
side of the account sufficient; the more especially as so large 
a part of the business seems to have been done by the de- 
fendant’s Attorneys. 

5. That the Commissioner hascredited the defendant with 


commissions on notes and judgments amounting to $9,963 23, 


which he decides that the plaintiff shall receive as cash. 

As a matter of law, commissions may be allowed to a 
guardian upon notes which he delivers over to the ward. 
Shepard v. Parker, 13 Ire. 103. Succession of Johnson, 1 
La. Ann. Rep. 75. Of course the fact that the notes had 
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become worthless without his default, would have its weight 
in estimating the rate of commissions to be allowed him, 
just as any other accident affecting the value of the ward’s 
estate would. In the allowance of commissions which we 
have considered adequate, we have assumed, that they would 
be computed on these notes. This exception is not sustained. 

6. That the Commissioner has allowed defendant any com- 
missions. 

This exception is not sustained; itis only in a case of 
traud, or of very culpable negligence, that a trustee will be 
punished by being deprived of his commissions. 

The case is retained in this Court tor further directions: 
the report is remanded to Commissioner Bryan, in order that 
he may modify it in accordance with this opinion; and may 
take testimony on the matter of the plaintifi’s first excep- 
tion, if the parties shall desire it. Each party must pay his 
own costs in this Court. Let this opinion be certified. 


PER CURIAM. Judgment accordingly. 


Note.—Two other suits on the same guardian bond as 
that in the above case, to-wit: State on the relationof Hardy 
Whitford and wife v. William Foy and other, and State 
on the relation of John N. Whitford, Adn’r of Frances 
Williamson v. William Foy and another, were decided at 
this Term, and the same principles of law were expressed as. 
are contained in the above opinion. 
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JOHN T. HOGAN ve. ROBERT P. STRAYHORN. 


Where a debtor executed a deed conveying atract of land in trust to pay 
specified debts, and it was provided in the deed in which no money 
consideration was recited, that if the debts were not paid on or before 
a particular day the trustee should sell the land and “‘ pay off and dis- 
charge all costs and charges for the drawing and execution of this 
trust,” and, the debts not having been paid, the trustee did sell the 
land and pay them out of the proceeds, it was hel’, that the deed in 
trust not being upon a valuable consideration thére was a resulting use 
for the grantor, subject however, to a scintilla juris in the trustee suf- 
ficient to feed the contingent use that might be created by an exercise 
of the power of sale, and that when the sale was made, and the pur- 
chase money was received by the trustee and paid to the creditors 
mentioned in the trust, the purchaser acquired a good title against 
the grantor and his other creditors. 

The doctrine of conveyances at the common law and under the Statute 
of Uses, 27th Henry 8th, and also under our Act of 1715, (1 Rev. Stat. 
ch. 37, sec. 1, Rev. Code, ch. 37, sec. 1,) which enacts that all deeds 
for land proved and registered in the county where the land lies 
‘shall be valid, and pass estates in land, without livery of seizen, 
attornment, or other ceremony whatever,” discussed und explained. 


The cases of Harrel/ v. Watson, 63 N. C. Rep. 454, Smith v. Smith, 1 Jones 
155, Ingram v. Kirkpatrick, 4 Ire. 462, and Murtin v. Cowles, 1 Dev. & 
Bat. 29, cited and approved. 


This was a civil action to recover a tract of land, submit- 
ted to his Honor, Judge Tourgee, in the Superior Oourt of 
ORANGE Uounty, in January, 1870, upon a case agreed. 

Calvin G. Strayhorn was the owner of the land in question, 
and both parties claim title under him. He became a bank- 
rupt, and on the 4th of May, 1868, all his interest in the 
land was conveyed to his assignee, E. B. Lyon, who on the 
26th day of February, 1869, sold and conveyed it to the 
plaintiff, John T. Hogan, who claims it under that deed. 

Prior to the time when the said Strayhorn became a bank- 
rupt, to-wit: on the the 13th of September, 1866, he made 
and delivered to George Laws a deed in trust for the same 

















IN THE SUPREME COURT. 





Hoaean eo. STRAYHORN. 





land which was duly proved and registered, the material parts 
of which deed are as follows : 

This deed made, &c., witnesseth that whereas, Calvin G. 
Strayhorn is justly indebted to Robert P. Strayhorn, as his 
guardian, in the sum of $1,300, and to F. & J. T. Stray- 
horn in the sum of $1,080, due by bond, &c., and whereas, 
the said Calvin G. Strayhorn is honestly desirous of securing 
the payment of said sums of money; he, the said O. G. 
Strayhorn, hath this day given, bargained and sold, &c., to 
the said George Laws and his heirs, a certain tract or parcel 
of land, in Orange County, on the waters of Stone’s Creek, &c., 
to have and to hold the said land in special trust and confi- 
dence, nevertheless that the said Laws will hold, keep and 
use the same as hereinafter directed. If the said O. G. 
Strayhorn shall on the 1st day of August have paid off and 
fully discharged all of the aforesaid debts with interest, then 
this indenture is void and of no effect. If, however, he 
shall not have paid the said debts, then it shall be the duty 
of the said George Laws to advertise and sell on such time 
and terms as the said Robert and William F. Strayhorn and 
the trustee shall agree upon. It shall be the duty of said 
trustee to pay off and discharge all costs and charges for the 
drawing and execution of the trust. 

The said George Laws, afterwards and prior to the bank- 
ruptcy of the said O. G. Strayhorn, sold and conveyed the 
land to the defendant, Robert P. Strayhorn, who claims title 
under his deed. 

At the date of the deed in trust from the said O. G. Stray- 
horn to Laws, he, the said Strayhorn, was indebted to a num- 
ber of other persons whose debts were not mentioned in the 
deed to Laws, and were unpaid when he filed his petition in 
bankruptcy. 

On the argument of the case it was contended for the 
plaintiff that the deed in trust from ©. G. Strayhorn to 
Laws was inoperative and void, especially as against the 
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other creditors of Strayhorn. First, for want of a money 
consideration from Laws to said Strayhorn; and secondly, 
because the said deed makes no appropriation of the pro- 
ceeds of the land, when sold by Laws, further than for the 
costs and charges of the drawing and execution of the trust. 

For the defendant it was admitted that the case turned 
upon the points taken for the plaintiff, but his counsel con- 
tended that the said deed was good and sufficient, and did 
pass the title, because, first, the deed passed the land to 
Laws ; and secondly, that it was a declaration of trust by 
O. G. Strayhorn upon which Laws became trustee for the 
creditors named in the trust. 

His Honor, after hearing the argument on both sides, was 
of opinion with the plaintiff on both points taken for him, 
and ordered a judgment to be entered accordingly, from 
which the defendant appealed. 


Battle & Sons and Norwood, for the plaintiff. 
Phillips & Merrimon and Strayhorn, for the defendant. 


PEARSON, 0. J. The plaintiff derives title from the As- 
signee in bankruptcy, who represents the creditors of Calvin 
Strayhorn. To resist a recovery it is necessary for the de- 
fendant to maintain two positions : 

1. The deed of Calvin Strayhorn to Laws passed the title. 

2. The deed makes a valid declaration of trust. 

As to the first, the objection to the deed is, that it is not 
supported by a valuable consideration from Laws to Oalvin 
Strayhorn. Treating it as a deed of bargain and sale, this 
objection would be fatal; but under the maxim, ut res magis 
valeat quam pereat, an instrument which can not have effect 
in one form, will be supported in another; provided, that 
meets the difficulty, and sufficient words are used. For in- 
stance, a deed in the form of a covenant is allowed to oper- 
ate as a grant; a deed purporting to be a bargain and sale, 
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as a covenant to stand seized ; and either of these as a deed 
at common law if that will answer the purpose. An instru- 
ment in the form of bargain and sale, purporting to pass a 
remainder after a life-estate in land, but inoperative for want 
of a valuable consideration, will be allowed the effect of pass- 
ing the remainder as a deed at common law, which does not 
require a consideration, Harrell v. Watson, 63 N. O. R. 454, 
and operates to pass remainders, reversions, rights of way 
and other easements, and any incorporeal hereditament ; the 
solemn act of delivery being accepted in lieu of “ livery of 
seizin,” which can not be made of things incorporeal. This 
principle could not be applied to deeds accompanying feoff- 
ments, or deeds of feoffment as they were termed, to supply 
the want of livery of seizin; for the reason that the land 
passed by the livery of seizin, and not by the deed ; for, al- 
though after the introduction of contingent remainders, 
springing and shifting usés, powers of appointment and con- 
ditional limitations, a deed always accompanied the livery of 
seizin, it was held that the freehold passed by the livery, ar 
act of notoriety, and not by the deed, which served only the 
secondary purpose of a memorial of the limitations of the 
estate, and declarations of uses which were too complicated 
to be trusted to the memory of witnesses. 

The ceremony of making livery of seizin was in its ori- 
ginal very imposing. The parties went upon.the land, and 
the tenant, in the presence of the freeholders of the manor, 
delivered the soil to the feoffee, by handing to him a twig, or 
clod of dirt, in the name ot the whole; by which act, noto- 
riety was given to the fact that the one had ceased to be ten- 
ant, and the other had taken his place. Afterit became ne- 
cessary to have a deed to accompany the livery of seizin, 
this mode of conveyance was both expensive and inconve- 
nient, and upon the passage of the Statute of Uses, 27 Hen. 
viii, the conveyance by deed of bargain and sale was substi- 
tuted for it in all cases not requiring limitations of the es- 
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tate, or a declaration of uses. This was also expensive by 
reason of the statute of enrollments, and the conveyance by 
lease and release took the place of bargain and sale. 

A conveyance by transmutation of possession, to-wit : feoff- 
ment, was only used when the estate was to be limited by 
way of contingent and cross-remainders, or family relations 
called for a declaration of contingent uses and powers of ap- 
pointment. Fines and common recoveries, which are called 
feoffments of record, were only used when it was necessary 
to bar contingent estates that might spring out of some 
former conveyance, and thereby free the land from the com- 
plication of title incident thereto. | 

The Legislature of the colony of North Carolina, in 1715, 
seeing the expense and inconvenience of requiring the cere- 
mony of livery of seizin, by which the parties were required 
to go upon the land, in a sparsely-settled country, enacted 
that “no conveyance or bill of sale for land shall be good, 
unless the same shall be acknowledged, &c., and registered 
in the County where the land lies,” and “all deeds so done 
and executed shall be valid and pass the estates in land with- 
out livery of seizin, attornment, or other ceremony in the 
law, whatsoever.” Rev. Stat. ch. 37, sec. 1; Rev. Code, ch. 
37, sec. 1. The object of this statute manifestly is to dis- 
pense with the ceremony of livery of seizin, to substitute 
registration of the deed in lieu thereof, and to allow title to 
be passed by the deed, which before had accompanied the 
livery of seizin, without that expensive and inconvenient 
ceremony. ‘Toa plain man it must be a matter of surprise 
how any question ever could be made as to the validity of a 
deed, or “ bill of sale for land,” executed and registered in 
pursuance of this statute. The reference to the old mode 
of conveyance by livery of seizin, accompanied by deed of 
feoffment, was made to explain this matter, and the explan- 
ation will be made full by the fact that in the colony and in 
the State ot North Carolina, sales and conveyances of land 
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have been simple and free from all complication by reason of 
contingent and cross remainders, and declarations of con- 
tingent and shifting uses, although such limitations and 
declarations of uses are often met with in wills: so that at 
the first, a conveyance by lease and release, and after act of 
1715, dispensing with enrollment and actual indentation of 
déeds of bargan and sale, and substituting registration in 
lieu thereof, deeds of bargain and sale, and of covenants to 
stand seized, have answered every purpose. 

It is a remarkable fact that there has been no occasion to 
be met with in our books, except in one instance, to resort 
to conveyances operating by transmutation of possession. 
Indeed the members of the legal profession seem almost to 
have lost sight of the fact that by the Act of 1715, the deed 
which before accompanied livery of seizin, is, provided it be 
duly registered, allowed the effect of passing the title by 
transmutation of possession, without the ceremony of livery 
of seizin. 

The single instance referred to above where there was a 
necessity for a conveyance operating by transmutation of 
possession, is Smith v. Smith, 1 Jon. 135. There the maker 
of a deed of bargain and sale, or of a covenant to stand 
seized (for it is good either way) attempted to create a power 
of sale to one who was a stranger to the consideration ; and 
it is held that the power could only be created-by conveyance 
operating by transmutation of possession. The Court was 
not able to give effect to it as a deed under the statute of 
1715, because there were no words of conveyance to the 
stranger who was to exercise the power. In our case that 
difficulty is not presented, for the land is given to Laws “ to 
have and to hold, to him and his heirs,” and the ceremony 
of livery of seizin being dispensed with, the deed operates to 
pass the title under the act of 1715, although it cannot take 
effect as a deed of bargain and sale for the want of a valu- 
able consideration. 
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As to the second position: With every disposition, under 
the maxim ut res magis valeat quam pereat, to give effect to 
the deed, and although we feel satisfied that the omission 
was caused by the ignorance or mistake of the draughtsman, 
we are forced to the conclusion that the deed does not make 
a valid declaration of trust in favor of Robert and William 
J. Strayhorn. They are taken to be bona fide creditors, the 
deed sets out a desire on the part of the grantor to secure 
the payment of their debts, it directs the grantee, if the debts 
are not paid by a day certain, to expose the land to sale on 
such terms (in reference to cash or credit, &c.,) as he and 
the said Robert and William J. Strayhorn may agree upon, 
‘“‘to pay off and discharge all costs and charges for the draw- 
ing and execution of this trust,” and then—omits to say 
what is to be done with the money: in other words, it omits 
to make a declaration of trust in favor of the creditors whose 
debts he had expressed a desire to secure. These words are 
left out, viz: “and apply the proceeds of sale to the pay- 
ment of the debts due to Robert and William J. Strayhorn, 
and the excess, if any, to be paid to Oalvin Strayhorn” 
Thus we have the play of Hamlet with the character of 
Hamlet omitted. This omission is fatal. The title passed 
to Laws by force of the deed, but there being no trust de- 
clared in favor of creditors, the power to sell is unsupported 
by a consideration, and must be held voluntary, and of course 
void against creditors: 13 Eliz; Ingram v. Kirkpatrick, 4 
Ire. 462. 

So there was a resulting use in the grantor, which divest- 
ed the legal estate of the grantee, and revested it in the 
grantor, and it passed to the assignee in bankruptcy whe 
represents all the creditors. 

If A makes a feoffment or (under the statute of 1715) a 
deed duly registered, for a valuable consideration, the useis 
in the feoffee or grantee by force of the consideration. 

If the feoffment or deed be without consideration, the use 
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~ is in the feoffor or grantor, and the legal estate is instantly 
revested in him by force of the statute, 27 Hen. viii, unless 
there be a declaration of uses or trusts, or a power to ap- 
point uses be given to a third person, or reserved to the 
feoftor, in which case so much of the use as is not declared 
or raised under the power, results to the grantor, and draws 
to it the legal estate in the ‘same manner, force and condi- 
dition that he has the use.” This is familiar learning. In 
our case the legal estate passed to Laws by the deed, but no 
trust is declared in favor of Robert and William F. Stray- 
horn, so the use resulted to Calvin Strayhorn. 

The suggestion that the trust to pay the cost and expense 
of making the deed is valid, and prevents the legal estate 
from passing back to the grantor, has nothing to support it. 
The power to sell falls, because there is no consideration to 
support it against creditors, and the incident falls with the 
principal. The idea that the payment of the cost and ex- 
pense of making a deed is a sufficient consideration to sup- 
port it as a trust against creditors, is a legal absurdity. 

After the opinion was filed, but before it was out of the 
control of the Court, the term not having expired, Mr. Phil- 
lips called our attention to a point that was not presented on 
the argument. 

The point is this, the power of sale given Laws had the 
legal effect to prevent the entire use from resulting, so the 
legal estate vested in him, subject to a scintilla juris, to feed 
the contingent use that might be created by an exercise of 
the power. 2nd. The valuable consideration paid by the 
purchaser, had the legal effect to make the deed valid as 
against creditors. 

Upon consideration we are satisfied the point is well taken. 
In a feoffment without consideration, to such uses as the 
feoffor may by deed or will appoint, the power qualifies the 
resulting use, and it only draws back a corresponding quan- 
tity of the legal estate, leaving a part of the estate in the 
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feoffee, to feed the use that may be created by an exercise of 
the power. So a feoffment to such uses as the feoffee may 
appoint has the like effect, and a power to sell is a power of 
appointment. See Levy v. Griffis, at this term. 

It follows that a “ scintilla juris,” as it is termed in the 
books, was left in Laws to feed the use that was subse- 
quently created by the exercise of the power. Chudleigh’s 
case, 1 Coke’s Reports, 120 f., and that the resulting use was 
qualified by the power. 

It is equally well settled that if a donee under a voluntary 
conveyance, make a bona fide sale for valuable consideration, 
before a creditor acquires a lien, the title of the purchaser 
is valid, as against creditors; for the consideration in the 
second deed supplies the want of one in the first. Martin 
v. Cowles, 1 Dev. and Bat. 29. And Roberts on Fraudulent 
Conveyances. In our case the sale being made by Laws 
under the power, for a valuable consideration before the as- 
signment under which plaintiff claims, and the purchase 
money having been applied in the liquidation of the very 
debts which the maker of the deed desired to secure, the 
purchaser acquired a good title. 

Our excuse for not noticing what seems to be familiar 
learning on the merits of the case, is that the whole argu- 
ment at bar was devoted to the question, whether by power 
of the statute, title to land in this State does not pass by 
deed duly registered without the ceremony of “livery of 
seizin,” or the necessity for a consideration which applies 
only to deeds operating under the statute of uses and not to 
conveyances operating by transmutation of possession. 

Judgment reversed and under the case agreed judgment 
for the defendant. 


Per OURIAM. Judgment reversed. 
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THE STATE ev. LEE DUNLOP. 


When, on the trial of a prisoner, a prayer on his behalf for instructions 
assumes certain facts to be in proof, and in the opinion of the Judge 
there is no evidence tending to prove them, he ought to say so, and 
thus disembarrass the jury of the consideration both of the assumed 
facts and of the questions of law predicated on their assumption. 


When instructions are asked for upon an assumed state of facts, which 
there is evidence tending to prove, and thus questions of law are rais- 
ed which are pertinent to the case, it is the duty of the Judge to an- » 
swer the questions so presented and to instruct the jury distinctly what 
the law is, if they shall find the assumed state of facts to be true, and 
80 in respect to every state of facts which may be reasonably assumed 
upon the evidence. 


If the charge of a Judge on a trial for murder is correct as a general 
essay on homicide, and his propositions taken generally are supported 
by the authorities; still it is not a full compliance with the statute, 
Rev. Code, ch. 31, sec. 130, which requires the Judge to declare and 4. 
explain to the jury, the law arising on the evidence. 


A person indicted in the same bill as an accessory with the prisoner in 
the murder, although not on trial with him, isan incompetent witness, 


What the bystanders may say immediately after a homicide has been 
committed is not competent evidence. 


This was an indictment of the prisoner for the murder of 
one James A. Gleason, tried at the last term of the Superior ) 
Court for the County of Lixcoun, before his Honor, Judge 
Logan. The homicide was alleged to have been committed 
in the City of Charlotte, but the trial was removed, at the 
instance of the prisoner, from the County of Mecklenburg 
to that of Lincoln. 

On the trial many witnesses were examined, both for the 
State and for the prisoner, but it is unnecessary to state the 
testimony, as the material facts will be found in the opinion 
of this Court. During the progress of the trial, Burton 
Schenck was called as a witness for the prisoner, but was 
objected to by the Solicitor for the State on the ground that 
he was indicted in the same bill, as an accessory, with the 
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prisoner. The objection was sustained, though the proposed 
witness had not removed his trial from Mecklenburg county. 
The prisoner’s counsel offered to prove the declarations of 
the bystanders immediately after the commission of the 
homicide, which was done by pistol shots, as to who had 
fired, whether the prisoner, or both, but the testimony was 
objected to and rejected. 

The prisoner’s counsel prayed for several specific instruc- 
tions, which it is unnecessary to state, as the substance of 
them will be found in the opinion of this Court. His Honor 
then, after declining to give the instructions asked for, pro- 
ceeded to give his charge, in which he explained the differ- 
ent grades of homicide, to-wit: murder, manslaughter and 
excusable homicide in self-defence, stating the definitions, 
and setting forth the doctrines applicable to each very much 
as they are found in the elementary treatises on those sub- 
jects, and concluded as follows: “ Necessity distinguishes 
between manslaughter and excusable homicide, not between 
manslaughter and murder. The prisoner must show miti- 
gating circumstances when there is a killing to reduce the 
degree of crime. Of these the jury must be satisfied. ? If 
the jury were satisfied from the evidence that the killing was 
in self-defence, they should acquit the prisoner, or if they 
should be satisfied from the evidences that the killing only 
amounted to manslaughter, the prisoner should be acquitted.” 

The jury found the prisoner guilty of murder, and after 
ineffectual motions for a new trial, and in arrest of judgment, 
sentence of death was pronounced, from which he appealed 
to the Supreme Court. 


Hoke and Boyden & Bailey for the prisoner. 
Attorney General for the State. 


RopMAN, J. Itis necessary to state the evidence on 
each side of this case in a general way, in order ,to see 
19 
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whether the instructions prayed for, and the points made by 
the accused, arose out of the evidence; and whether the 
instructions of the Judge were fu::ily responsive to those 
points. 

The evidence for the State tended to prove that at an ex- 
amination in the city of Charlotte touching an assault and 
battery, held before the Mxyor of that city, in December, 
1868; the deceased asked the Mayor if he allowed such lan- 
guage to be used in his office, (alluding to some words which 
it was said passed between the prisoner and one Asher, 
which it is not material to set out.) The Mayor replied in 
substance, no. The deceased then said, pointing to the pris- 
oner, “‘ There is a man who has called one a son of a bitch 
two or three times.” The prisonor replied—“ the man that 
says I called him a son of a bitch tells a damned lie.” 
Thereupon two pistol shots were fired in quick succession. 
Both (it was contended, for the State,) were fired by the 
prisoner at the deceased, who was mortally wounded, and 
soon thereafter died. The deceased had no weapon. 

On the part of the defendant there was evidence tending 
to prove, 1. That the deceased fired the first shot at the 
prisoner. 2. That after the utterance by the prisoner of the 
words above stated, (or others substantially the same) the 
deceased said he could not stand that, and. raised his right 
hand to his breast; and that the deceased had previously 
threatened to kill the prisoner. The prisoner contended, 
and his counsel in substance requested the Judge to instruct 
the jury, 

1. That if the jury believed that the deceased fired the 
first shot at the prisoner, the firing by the prisoner was act- 
ing in self defence and excusable. 

2. That if the prisoner did believe, and had reasonable 
ground to believe, that when the deceased put his hand to 
his heart he was about to draw a deadly weapon for the 
purpose of shooting the prisoner, and that the prisoner be- 
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lieved and had reasonable ground to believe, that he was in 
imminent danger of his life, or of some great bodily harm, 
from the attack which the deceased was making or was man- 
ifestly prepared to make; and that the prisoner had no 
means of escape by a retreat, or otherwise than by killing 
the deceased, then in such case, the killing was in self-de- 
fence, and excusable ; or if, the other circumstances being 
as supposed, he could have retreated but did not attempt to 
do so, then in such case the killing was only manslaughter. 
I have not stated the prayer of the prisoner for instructions 
in the words of the record, and perhaps not strictly aecord- 
ing to its substance. It is not material to do so, as the 
question presented to us does not turn on the propriety, of 
the instructions asked for, but of those which were given. 
The prisoner contends that he presented questions which 
arose upon the evidence, and to which he was entitled to 
have from the Judge a distinct and particular response; and 
that if in the opinion of the Judge there was no evidence 
to support any one or more of the facts which his prayer as- 
sumed to be proved, he was entitled to a declaration by the 
Judge to that effect. We think that this proposition is cor- 
rect. We do not wish to be understood as implying that the 
Judge ought to have given either of the instructions which 
the prisoner actually asked for, or what we have assumed to 
be their substance. It may be thatthere was no evidence in 
support of several of the facts assumed as the basis of the 
prayer; we express no opinion on that point. 

But we think that when a prayer for instructions assumes 
certain facts as in proof, when in the opinion of the Judge 
there is no evidence tending to prove them, he should say so, 
and thus disembarrass the jury of the consideration, both of 
the assumed facts and of the questions of law predicated on 
the assumption. A prisoner is entitled to this. 

We think also that when instructions are asked for upon 
an assumed state of facts which there is evidence tending to 
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prove, and thus questions of law are raised which are perti- 
nent to the case, it is the duty of the Judge to answer the 
questions so presented, and to instruct the jury distinctly 
‘what the law is, if they shall find the assumed state of facts; 
and so in respect to every state of facts which may be rea- 
sonably assumed upon the evidence. 

Upon a demurrer to a pleading or a special verdict, or case 
agreed, or when, in whatever way, certain facts are ascer- 
tained, it becomes the duty of the Judge to apply the law 
to the facts, and pronounce a judgment. In close analogy 
to those cases, is the case when upon issue joined, and a 
‘trial by jury, there is evidence proving one or another state 
of facts, according to the credibility and weight of the evi- 
dence. In such a case, the Judge cannot apply the law to 
any ascertained state of facts, for the facts are to be ascer- 
tained by the jury, but he must do what the circumstances 
admit of. To that end, he must tell the jury, if they find 
the facts thus, the law is thus, &c. 

And this brings us to consider whether the questions 
which were raised by the prisoner, and which he was entitled 
upon the evidence to raise, were presented by the Judge to 
the jury, in the way in which the prisoner was entitled by 
the law to have them presented. There is but a single pos- 
itive error in the charge of the Judge, suggested by the 
counsel for the prisoner, viz: his instruction that if the jury 
were satisfied from the evidence that the killing amounted 
only to manslaughter they should acquit the defendant. We 
pass by this exception for the present. In other respects it 
is conceded that the charge of his Honor is correct as a gen- 
eral essay on the law of homicide, and that his propositions 
taken generally are supported by the authorities. But the 
counsel for the prisoner contends that this form of instruc- 
tion is not a full compliance with the statute (Rev. Code, 
ch. 31, sec. 130) which requires the Judge to declare and ex- 
plain to the jury, the law arising on the evidence. 
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We concur with the counsel for the prisoner in his view of 
the charge of the Judge; we think it did not give that dis- 
tinct and plain response to the questions raised which the 
statute requires. On this point the statute is only declara- 
tory of the common law. It is impossible to frame any 
general formula which can supercede the distinct application 
of the law to the particular alleged state of facts or dispense 
on the part of the Judge with the active exercise of his in- 
telligence. This duty is the special duty of a Judge: for 
this mainly is he required to possess ability and learning ; and 
to evade or slight it, is to renounce the most difficult, but 
also the most useful and honorable duty of his office. All 
lawyers know, that to eliminate facts, to put those which are 
material in their proper order, and to apply the law to them 
as a whole, taxes many times the strongest intellest, and al- 
ways requires an amount of learning and practiced ability 
which a jury is not supposed to possess, and which it is evi- 
dent they cannot acquire through the hearing of any general 
dissertation on the law, however clearly it may be expressed. 

_ For these reasons we think the prisoner entitled to a new 
trial. It is unnecessary, therefore, to do more than allude 
to the mistake into which his Honor fell in instructing the 
jury that, upon an indictment for murder, they could not 
find the accused guilty of manslaughter. We presume that 
this was a mere inadvertence. 

We concur with his Honor that a person indicted in the 
same bill as an accessory with the prisoner in the murder, 
although not then on trial, was an incompetent witness. 

We also concur with him, that what was said by the by- 
standers immediately after the killing was incompetent. The 
case to which we were referred of Rex v. Lord George Gordon 
(21 How. St. Tr. 534,) is not in point. There the prisoner 
was with a large number of persons engaged in a common 
unlawful purpose, and the cries of the mob were admitted as 
evidence of what the purpose was. In this case the res gesta 
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was at an end. What the bystanders said, could only have 
been either the expression of their feelings, or a narrative in 
the past tense of what they saw or thought they saw. In 
the first case it was immaterial; in the second, it was mere 
hearsay. 

Judgment reversed, and venire de novo. 

Let this opinion be certified. 


Perr OvuRIAM. Venire de novo. 








THE STATE v. JOSEPH SHELTON. 


Where, upon a trial for murder, there was a question whether the pri- 
soner was in the military service of the United States on or before the a 
17th day of August, 1865, in order to ascertain whether he was entitled ; 
to the benefit of the Act of ‘‘ Amnesty and Pardon,” ratified the 22d 
December, 1866, and a witness testifying five years after the transac- 
tion, said that the homicide was committed ‘‘about the last of August, 

1865,” i was held, that there was some evidence, which ought to have 
been submitted to the jury, tending to show that the homicide wascom- 
mitted on or before the 17th day of August, 1865, and that it was error 
for the Court to instruct the jury that there was no evidence of that fact. 

The Amnesty Act of December, 1866, does not embrace the case of a 
crime such as rape committed prior to the 1st day of January, 1866, 
and having no connection with war duties or war passions, but ex- t 
tends to the case of a prisoner who had committed a homicide prior to 
that time, which was directly connected with, and grew out of the 
events of the war, and the passions engendered by it, though he was 
not acting strictly under authority, or during active hostilities. 

The cases of the State v. Cook, Phil Rep. 535, and Sta‘e v. Blalock, Ib. 245, 
cited and approved. 





This was an indictment for murder, tried before Cloud, J., 
at the Fall Term, 1870, of the Superior Court of BuNcoMBE 
County. 

There was a verdict of guilty, and from the judgment 
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thereon the prisoner appealed to the Supreme Oourt. In 
the view taken of the case by the Oourt, the facts are suffi- 
ciently stated in their opinion. 


Attorney General and Cocke, for the State. 
M. Erwin, for the defendant. 


READE, J. The question is, whether the prisoner was 
entitled to the benefit of the State Amnesty Act, passed 
December, 1866. . 

The case sent up does not disclose the inducement to the 
homicide, nor the circumstances connected with it, except 
that as described in the indictment, it was by a pistol shot. 

The case was made to turn upon the point, whether the 
prisoner was in the United States service when he committed 
the homicide. ‘This was a question of fact for the jury to 
try, if there was any evidence tending to show that he was, 

When the prisoner’s counsel asked his Honor to charge 
the jury, that if they believed that the prisoner was in the 
United States service, when he committed the homicide, 
there was a presumption that it was done under orders, and 
he was entitled to amnesty ; his Honor declined so to charge, 
saying that it did not fit this case, for that the prisoner had 
failed to show that he was in the service. It will be seen, 
therefore, that his Honor decided this question of fact, 
which he ought to have left to the jury, if there was any 
evidence tending to prove it. 

The evidence was, that the prisoner had been authorized 
to recruit for the 3rd North Carolina federal regiment, and 
then again for the 2nd regiment, and then again as late as 
March, 1865, he was authorized to recruit colored troops for 
artillery service in the United States. And he was actively 
engaged in recruiting as late as 22d July, 1865, and there 
was no evidence that his authority has ever been revoked. 
It is true that there was evidence that the 3rd regiment was 
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disbanded 17th August, 1865, and the 2nd regiment a few 
days before, but there was no evidence that the prisoner 
was present, or that he was a member thereof. 

It would seem, that his recruiting authority did not con- 
nect him with any particularcommand. But suppose it did, 
suppose it had been shown that he was of the third regiment, 
and that his authority ceased when the regiment was dis- 
banded 17th August, 1865, still it was a question for the 
jury, whether the homicide was before or after 17th August. 
The witness speaking of the transaction five years after it 
occurred, said it was “about the last of August,” was it for 
his Honor to say, whether that was before or after 17th Au- 
gust? Suppose the witness’s recollection to be reliable, what 
did, “about the last of August” mean? Did it mean the 
last day, or the last part, or half? The 17th is of the last 
half; and “about” the last half, might have left it, even be- 
fore the 15th. This was clearly a question for the jury. And 
because it was not left to the jury, the prisoner is entitled to 
a venire de novo. 

We think it proper to say further, that there was upon 
the trial much too narrow a view taken of the Amnesty Act. 

We take it that the homicide grew out of the war—else 
why was amnesty considered in connection with it? for in 
State v. Cook, 1 Phil. R. 535, we decided that.only those who 
committed crime by reason of their connection with the war 
were entitled to amnesty. As, for instance, one who com- 
mitted rape, would not be presumed to commit it with his 
war duties, or war passions. Suppose then thatthe prisoner 
was not acting strictly under authority, or during active hos- 
tilities; yet, if the homicide was directly connected with and 
grew out of the events of the war, and the passions which had 
been engendered by it,and was committed prior to 1st 
January, 1866, we think the spirit, if not the very letter of 
the amnesty act embraces it. If this be not so, what does 
the act mean by extending its provisions to lst January, 
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1866? The war closed in the spring, 1865. There were no 
officers or privates acting under orders as late as January, 
1866, certainly not on the Oonfederate side. And yet by 
the express terms of the act, all who had been connected 
with the army on either side, and committed crimes growing 
out of the war up to 1st January, 1866, should have amnes- 
ty. There must have been some reason for this. The rea- 
son is manifest. In some portions of the State, and especi- 
ally in the West, where this homicide was committed, the 
people were divided, some fighting for the United States, 
and some against it, and many had to leave their homes 
and families. These persons had to return and meet each 
other, and learn of the destruction of their property and the 
outrages to their families and friends. And our legislators 
knew that, just as the ocean is angry, long after the storm 
has passed, so the passions of men do not become calm in a 
day, after a war. And the object was to show the same 
clemency to criminals who acted under the frenzy of venge- 
ance after the war, and up to 1st January, 1866, for out- 
rages committed during the war, as to those who committed 
the outrages. Amnesty is an act of grace, to be construed 
liberally in favor of the subject ; it being the highest respect 
to the government to suppose that its most amiable preroga- 
tive was not intended to be exercised sparingly. State v. 
Blalock, Phil. R. 245. 
There is error. Let this be certified. 


Per OvURIAM. 
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THE STATE v. WILLIAM DAVIS. 


On an indictment for an affray, a plea of autrefois convict, before a Justice 
of the Peace, ‘‘ in his own proper township, and that no deadly weapon 
was used, and no bodily injury inflicted,” is insufficient, when the 
complaint does not set forth that the offence was committed in the 
township of the Justice, or that the complaint was made by the party 
injured, as expressly required by the Act of 1868-’9, ch. 178, sub-ch. 4, 
secs. 6 and 7. 

A Justice of the Peace may have final jurisdiction of that kind of an af- 
fray, which consists of the fighting by consent of two or more persons 
in a public place, but not that of kind which is committed by one or 
more persons making a display of deadly weapons with violent or threa- 
tening words, or by other similar means, calculated to terrify the people, 
In the latter sort of cases, as no one in particular is injured, there is 
no injured party to complain to the Justice, and he cannot have juris- 
diction, except to bind over the party to the Superior Court. 

In the Act of 1868-’9, ch. 178, sub-ch. 4, sec. 6, the provision ‘‘that the 
complaint shall not be made by collusion with the accused,” does not 
apply to the case of a misdeameanor, such as a battery, where there is 
both a public wrong, and a private injury, and the party injured ac- 
cepts from the aggressor satisfaction for his injury, but to the case 
where the complaint is not made bona jide, but under terror, or is in- 
duced by some fraudulent practice, or is for some frandulent end. In 
such latter case the Justice should decline the final jurisdiction, and 
bind the offender over to the Superior Court. 


The case of State v. Johnson, 64 N. C. Rep. 581, cited and approved. 


The facts of this case are sufficiently stated in the opin- 
ion of the Court. 


Attorney General and F. H. Busbee, for the State. 
No counsel! for the defendant. 


RopMAN, J. The defendant was indicted with one Jones 
at Spring Term, 1870, of JoHNsTON Superior Oourt, before 
his Honor, Watts, J., for an aftray by fighting together in a 
public place. He pleaded a former conviction before a Jus- 
tice of the Peace “in his own proper township, and that no 
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deadly weapon was used and no bodily injury inflicted.” He 
produced in evidence in support of his plea, a transcript of 
the proceedings before a Justice, from which it appeared 
that the complaint to the Justice was made by one Gupton 
against both Davis and Jones, and it did not appear that the 
offence was committed in the township of the Justice; Davis 
was convicted and fined by the Justice; it did not appear 
that Jones was ever arrested or tried by the Justice. His 
Honor thought the plea sufficient and that it was sustained 
by the evidence, and directed the issue to be found for the 
defendant, from the judgment thereupon the State appealed. 

We do not concur with his Honor. The plea was defec- 
tive in two particulars ; it did not set forth (nor did the tran- 
script produced show) that the offence was committed in the 
township of the Justice, or that complaint was made by a 
party injured, both of which are expressly required by the 
Act of 1868-69, (ch. 178, sub chapter 4, secs. 6-7.) This 
mere reference to the statute would be sufficient for the de- 
cision of this case. But the more general question was dis- 
cussed at the bar, whether a Justice has jurisdiction of an 
affray for final judgment in any case. We think the ques- 
tion a plain one. The term affray means some disturbance 
of the public peace to the terror of the people. It may be 
by two or more persons fighting together by mutual consent 
in a public place, or by one or more persons making a dis- 
play of deadly weapons with violent or threatening words, or 
by other similar means, calculated to terrify the people, al- 
though no assault is actually made on any person, and there 
is no actual breach of the peace. In the latter sort of cases, 
as no one in particular is injured, there is no injured party 
to complain to the Justice, and he cannot have jurisdiction, 
except to bind over to the Superior Court. In the case 
where two or more fight by mutual consent, each may be 
convicted of an assault and battery, consequently any one 
may complain against the others, and a case is presented in 
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which by the statute the Justice has jurisdiction. As was 
said in State v. Johnson, 64 N. O. 581, the evident object in 
requiring the complaint to be made by the injured party, is 
to prevent that an aggressor who has committed a serious 
battery should evade proper punishment by bringing the case 
before a Oourt having such limited power to punish. This 
provision of the statute is essential, as without it, the most 
flagrant crimes might escape under an abuse of the Justice’s 
jurisdiction. Whereas, if the jurisdiction be assumed only 
upon the complaint of the injured party, there can be little 
danger that he will underestimate his own injuries, or bring 
his case before a Court inadequate fully to punish them. 

For fuller understanding of the policy of the statute it 
may be proper to advert to another provision in sec. 6, viz: 
“that the complaint shall not be made by collusion with the 
accused.” The law forbids and punishes the compromise ot 
a felony, yet, there are many misdemeanors which although 
they are public wrongs, yet are also, and in an especial de- 
gree, wrong to a particular person, for which damages may 
be recovered in a private action. In this class of cases, es- 
pecially when the offence to the public, is of a minor char- 
acter, it has always been deemed permissable in weighing the 
punishment for the offence in a criminal action, to inquire 
whether or not the offender has made satisfaction to the 
party injured, and in order that he may do so, to allow him 
to speak with the prosecutor; and in case he has done so, 
to consider it in mitigation of the punishment. Sec. 1, Chit. 
Or. Law, 430, 498, 665. 1 Leach 111. Keir v. Leeman 
and Pearson, 6 A. and E. N. 8. 308, 51 E. O. L. R. 

This practice has prevailed in this State; and the princi- 
ple on which it is founded has not been interfered with by 
the statute. That the injured party has heen induced to 
make the complaint before the Justice, by reason that he has 
received satisfaction from the offender, cannot be considered 
“ collusion” within the meaning of the statute; for what the 
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law not only permits and sanctions, but encourages, and 
through a civil action enforces, can never be held an illegal 
collusion. The collusion which it was intended should ex- 
clude the final jurisdiction of a Justice, is an unlawful or 
fraudulent one ; as where the complaint is made not bona 
fide, but under terror, or is induced by some fraudulent 
practice, or is for some fraudulent end. In such case the 
Justice should decline the final jurisdiction, and bind the of- 
fender over to the Superior Court. 
Judgment reversed and venire de novo. 


PER CuRIAM. | Ventre de novo. 








THE STATE v. REUBEN J. T. HAWES and others. 


A warrant issued by a Justice of the Peace at the instance and upon the 
oath of a prosecutor, may be taken as the complaint of such prosecutor, 
but to give final jurisdiction to a Justice of the offence therein charg- 
ed it must, under the Act of 1868-’9, ch. 178, sub-ch. 4, sec. 6, allege 
that the complaint is not made by collusion with the accused, and with- 
out such allegation, a conviction under it will not sustain the plea of 
autre fois convict. 

A warrant for an offence within the jurisdiction of a Justice of the Peace, 
under the Act of 1868-’9, ch. 178, sub-ch. 4, sec. 6, may be issued by 
a Justice who does not reside in the township where the offence was 
committed, but it must be returned before, and tried by, a Justice who 
does reside in such township. 


This was an indictment for an assault and battery upon 
one Edward Hall, tried before his Honor, Buxton, J., upon 
the plea of autrefois convict at the last Term of the Su- 
perior Court of the County of Dupuy. In support of 
their plea the defendants produced a warrant in the follow- 
ing words : 
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“STaTe OF NortH CAROLINA, 
To the Sheriff or other lawful officer of Duplin County— 
GREETING : 

WHEREAS, Information on the oath of Edward Hall, of 
said County, has been made to me, J. J. Ward, one of the 
Justices of the Peace of said County, that W. B. Hawes, 
John H. Blanton, Jacob D. Matthis, and R. J. T. Hawes, 
late of said County, did with force and arms at and in the 
County of Duplin aforesaid, and in the Township of Mag- 
nolia, on the 31st day of December, A. D. 1869, commit an 
assault on the body of the said Edward Hall, against the 
peace of the State, then and there being. These are, there- 
fore to command you to apprehend the said W. B. Hawes, 
John H. Blanton, Jacob D. Matthis and R. J. T. Hawes, 
and have them before me or some other Justice of your 
County, to answer to the said charge, and be further dealt 
with according to law. Whereof fail not, and of this war- 
rant make due return. Given under my hand this 4th of 
January, 1870. 

(Signed) J. J. WARD, J. P.” 

The warrant was executed, and the defendants were taken 
before James E. Kea, another Justice of the County, who 
rendered the following judgment : 

“Tt is ordered and adjudged that the defendants, Wm. 
B. Hawes and R. J. T. Hawes do pay a fine of $5 each and 
costs, and that defendants John H. Blanton and Jacob D. 
Matthis pay costs and be discharged. 

JAS. E. KEA, J. P.” 

January 8th, 1870. 

It appeared that the Justice, J. J. Ward, did not re- 
side in the Township of Magnolia, but that the Justice Jas. 
E. Kea, who tried the case and gave the judgment, did re- 
side in said township. His Honor was of opinion that the 
warrant might be treated as a complaint in writing and under 
oath of the party injured; but he held it to be insufficient 
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under the act of 1868-’9, ch. 178, sub ch. 4, to give the Jus- 
tice of the Peace final jurisdiction of the offence, because it 
omitted to aver that the complaint was not made by collu- 
sion with the accused. Under this ruling of his Honor, the 
jury found against the defendants upon their plea of autre- 
fois convict and pronounced a judgment, from which they 
appealed. 


No counsel for the defendant. 
Attorney General for the State. 


SETTLE, J. The judgment is affirmed, for the reason 
given by the presiding Judge, to-wit: that the warrant, 
(which he considered as a complaint in writing, in which 
view we also concur,) contains no averment negativing col- 
lusion with the accused. 

This is perhaps the most essential requisite prescribed by 
the Legislature in order fo give a Justice of the Peace 
jurisdiction in criminal matters, for the great objection 
heretofore urged to conferring upon them this jurisdiction 
has been that by collusion, grave offences against the State 
would be compromised before these inferior Courts, to the 
exclusion of the jurisdiction of the Superior Courts, thereby 
scandalizing public justice. To meet this objection the 
Legislature has, as we think wisely, erected this barrier, 
which must appear in every complaint in order to give 
jurisdiction. 

This disposes of the case before us, but we will call atten- 
tion to the fact, which appears upon the record, that while 
the offence was committed in Magnolia Township, the war- 
rant was issued by a Justice of the Peace, residing in Rock- 
fish Township. It was, however, returned before and tried 
by a Justice residing in Magnolia Township. We see no 
objection to this practice. There is nothing in the act 
regulating the jurisdiction of Justices of the Peace in crim- 
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inal actions, which requires the warrant to be issued by a 
Justice of the Township in which the offence was committed. 
The restriction is that no Justice shall have final jurisdiction 
to determine any criminal action or proceeding for any 
offence whatever, unless it shall appear on the complaint, 
and upon proof before him, that the offence was committed 
within his Township. 

It will doubtless be found very convenient, and in further- 
ance of the ends of public justice, that warrants may be 
issued by any Justice of the County, to be returned before 
a Justice of the Township in which the offence was committed. 


PER OURIAM. Judgment affirmed. 


Nore.—The cases of the State v. Bob Mooney, and State 
v. Amos Hyder, decided at the present term, presented the 
same question as to the want of an averment in the warrant 
or complaint that there was no collusion between thefde- 
fendant and the party injured, and were decided as in the 
above case of the State v. Hawes. 
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THE STATE v. JOHN D. JACKSON. 


Where a prosecutor, being drunk and partially paralized and having 9 
belt with money around his body, was sitting with his head bent down, 
and alone with the defendant in his bar-room, the latter gently re- 
moved the beltand money from the prosecutor’s body, upon which the 
prosecutor, raising his head and seeing the belt in his hand, asked him 
to give back his money to which he replied, “ no, I'll keep it,” and af- 
terwards, upon the prosecutor's stepping out for a moment, the de- 
fendant refused to let him come in again, and never returned his belt 
or money, it was held, that these facts tended to prove a larceny of thé 
belt and money by the defendant. 

It is a sufficient carrying away to constitute the crime of larceny, that 
the goods are removed from the place where they were, and the thief 
has, for an instant, the entire and absolute possession of them. 


The case of the Siate v. Deal, 64 N. C. Rep. 270, explained and approved, 


Indictment for larceny, found in the Superior Oourt of 
OUMBERLAND County, but removed by the defendant to 
HARNETT and tried in the Superior Court of that County at 
the last term, before his Honor, Judge Buzton. 

The evidence on the trial was substantially; that the pros- 
ecutor, some time in the month of March, 1870, was in the 
defendant’s bar-room, in the town of Fayetteville, having 
around his body, next to his skin, a cloth belt containing 
money in United States Treasury notes, National Bank notes, 
two promissory notes of individual persons and some other 
papers ; that he was sick, and his suspenders becoming un- 
buttoned, a Mr. Davis who was there remarked upon it when 
the defendant’s bar-keeper went to the prosecutor and but- 
toned them up, and in doing so, said that the prosecutor had 
money on his person ; that Davis made light of it, when thé 
bar-keeper pulled up his shirt, the defendant being then in 
the room about four feet from him ; that the prosecutor re- 
mained in the room sitting down, feeling very sick with his 
head bent down and his eyes shut, when he felt the hand of 
the defendant, who was then the only other person in the 
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room, at his left side, and raising up saw the wad of pack- 
ages in his hand, and told him to give back his money, to 
which the defendant replied, “No, I'll keep it ;” that he, the 
prosecutor, then went out and soon came back to the defen- 
dant’s bar-room, when he told him to go out, and put his 
hand on him, and he left; that he, the prosecutor, returned 
next morning and asked defendant for his money, when he 
said that he did not have it, and had lost it; that the pros- 
ecutor had never recovered it; that before the belt with the 
money was, taken, the prosecutor had on the same day de- 
posited with the defendant, for safe keeping, his pocket-book, 
containing some money, and his shawl, neither of which ar- 
ticles had ever been 1Ucurned to him. 

The defendant’s counsel insisted that if this evidence were 
taken to be true, it was not sufficient to support the charge 
of larceny, for that it proved only a trespass. 

His Honor instructed the jury that if the defendant took 
the articles from the person of the prosecutor, under the cir- 
cumstances testified to by him, with the intent to appropri- 
ate them to his own use, they should find him guilty of lar- 
ceny. There was a verdict of guilty, upon which judgment 
was given, and the defendant appealed. 


B. &. T. C. Fuller, for the defendant. 
Attorney General, for the State. 


Setri4, J. The defence relied mainly upon the authority 
of the State v. Deal, 64 N. O. 270, but the facts of the two 
cases are so dissimilar, that we cannot perceive the analogy 
between them. In Deal’s case deception was resorted to, in 
order to get possession of the bond, which was the alleged 
subject of larceny, but the deception was practiced upon @ 
man in the full possession of all his faculties, and only ex- 
tended to getting possession of the bond, and was not cal- 
culated nor intended to conceal the fact that he did have the 
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bond, or to evade the law. Further, he got possession of 
the bond under a claim of right, saying, “now I have got it 
and you won’t get it again,” and when the prosecutor seized 
his hand, Deal broke loose and picked up an axe, which he 
kept until he reached his horse, saying Tom (who was a son 
of the prosecutor and one of the sureties to the bond) had 
sent him word to get the bond as he could or might. He 
rode away saying, if the prosecutor would make him a title, 
he would pay for the land. Here the defendant evidently 
took advantage of the drunken condition of ths prosecutor. 
The bar-keeper, while fastening the suspenders of the 
prosecutor, discovered his belt of money, and called the at- 
tention of the bystanders to it. If the defendant, who was 
then within four feet, had at that time, in the presence of wit- 
nesses, taken his money to keep for him, it would have been 
an honest, friendly act; but he waited until all had gone, 
and he alone was left in his bar room with the prosecutor, 
who was sitting with his head bent down and his eyes shut, 
stupefied with liquor and benumbed with paralysis, when a 
transaction occurs, which the prosecutor describes by saying, 
“T felt his hand on my left side and raised up and saw the 
wad of packages in his hand.” When requested by the 
prosecutor to give back his money, he replies, ‘‘ no I'll keep 
it.” He was not so anxious to take care of the prosecutor 
as he was of his money, for when the prosecutor left the bar 
room and stepped to the next door for a moment, upon his 
return the defendant ordered him out, and put his hand 
upon him in order to hasten his movements. These, with 
other facts set forth in the statement, fully justify his 
Honor’s charge, that “ there was evidence to go to the jury 
upon the count for larceny.” 

At the time of the taking, the prosecutor was apparently 
in a situation not to know what was going on, or even if he 
should be aroused for a moment, the defendant may well 
have calculated that all remembrance of a transaction done 
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80 gently, and in a manner not to make an impression on his 
—beclouded mind, would pass away before he became sober. 
But the jury, having by their verdict, established the 

' guilty intent of the taking, it only remains for us to see. if 
there was a sufficient asportation to constitute the offence of 
larceny. ‘The offence was complete the moment the defen- 
dant severed the belt from the person of the prosecutor, and 
got it fully into his own possession. The evidence is, that 
“the wad of packages” was already in the hands of the de- ., 
fendant, when the prosecutor raised up. 

In Lapier’s case, 1 Leach. Or. L. 320, it is held that tear- 
ing an ear ring loose from a lady’s ear is a sufficient carrying 
away to constitute the offence of larceny, although the ring 
was only removed from the ear and lodged in the curls of 
her hair, where she found it upon reaching home. 

Lapier’s case, with others there cited, established the 
principle that it is a sufficient carrying away to constitute 
the offence of larceny, if the goods are removed from the 
place where they were, and the felon has for an instant the 
entire and absolute possession of them. 

Judgment affirmed. Let this be certified. 
























PER CURIAM. Judgment affirmed. 











JANUARY "TERM, 1871. | 308° 










State v. Burizr axp JoHNson. 
































STATE ». HARVEY BUTLER and HARDY JOHNSON, Ja. 


An indictment at common law for larceny in stealing a cow is not sup- © 
ported by proof that the cow was shot down, and her ears cut off by . 
the defendants. Such acts would have supported an indictment for . 
malicious mischief, or an indictment, under the Act of 1868, ch. 57, for 
injuring live stock with intent to steal them. 


7. The defendants were indicted for larceny at common law - 
| in stealing a cow, and on the trial at the Fall Term, 1870,” 
of the Superior Court of Bertin County, before his Honor, 
Judge Pool, it was proved that the cow was badly shot, and 
her ears were cut off. The defendants’ counsel contendéd 
that no larceny of the cow had been committed, and asked 
| his Honor so to instruct the jury, but he charged them that 
* if they believed the defendants had shot the cow down with 
intent to steal her, and in the attempt to appropriate her 
feloniously to their use had cut off her ears, they were guilty 
of larceny. There was a verdict of guilty, and from the © 
judgment thereon, the defendants appealed. 


Busbee & Busbee, for the defendants. 
Attorney General, contra. 


; Dick, J. Cattle in the range are in the constructive pos- 
‘session of the owner, and are the subjects of larceny. When — 
it is larceny to steal the animal itself, it is so to steal its pro- 
duct ; as to take milk from a cow or to pluck wool from the — 
backs of sheep, if done animo furandi. Martin’s case, 1 
Leach 171; but the articles taken must be set out eo nom- 
ine in the indictment. To cut off and take away the ears 
or tail ot a cow, might be malicious mischief, or might be 
+ indictable under the Act of 1866, ch. 57; but it would not 
be larceny, as they are of no value as articles of property. 
It is certain that a person cannot be convicted on an indict- 
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ment at common law, for stealing a cow upon evidence that 
only the ears were taken. 

Merely shooting down an animal with felonious intent, is 
not an asportation sufficient to constitute a larceny of the 
animal. 2 Bishop 807. To supply this defect in the com- 
mon law, and to afford protection to the owners of domestic 
animals, several statutes were passed in England at various 
times which were replaced by 24 and 25 Victoria ch. 96. 
Roscoe 351. An Act for the same purpose was passed in 
this State, making it a misdemeanor punishable as larceny 
for a person to pursue, kill or wound any horse, cattle, &c., 
“with the intent unlawfully and feloniously to convert the 
same to his own use.” Act, supra. William’s case, 1 Moody 
107, was an indictment under 14 Geo. 2, and contained two 
counts. The first count charged the prisoner with stealing 
three sheep, &c. The second count was for killing the sheep 
with intent to steal the whole of the carcasses. 

It appeared in evidence that the sheep were in the field of 
the prosecutor on a certain evening, and early the next 
morning, they were found killed and cut open, and the fat 
taken out and carried away, &c. The Judges held that the 
second count was supported; but not the first, which was for 
larceny. 

The indictment in this case, is not under the Act above 
referred to, but is for larceny at common law; and we are of 
the opinion, that there was no evidence of an asportation of 
the cow to be submitted to the jury. 

There was error in the charge of his Honor, and there 
must be a venire de novo. 

Let this be certified. 


PER OURIAM. Venire de novo, 
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THE STATE eo. WILEY KENT. 


A person may be convicted of larceny upon evidence connecting him 
with the theft though the article stolen may not be identified, or even 
found. 

A change in the punishment of larceny from whipping and imprisonment 
at common law to imprisonment in the State’s prison or County jailfor 
not less than four months nor more than ten years, is not liable to the 
objection of an ex post facio law. The rule is, not that the punishment 
cannot be changed, but that it cannot be aggravated. 


The military order of Gen. Sickles, forbidding corporal punishment, 
could not have had any greater effect than merely to suspend the law; 
and as soon as the order ceased, the law was restored to be administer- 
ed as before. 


The case of Stale v. Ratis, 63 N. O. Rep. 503, cited and approved. 


The defendant was indicted for larceny, in stealing eight 
pieces of bacon, and was tried before his Honor, Judge Cloud, 
at the Spring Term, 1870, of Rowan Superior Court. 

On the trial, the prosecutrix testified that she had lost 
eight pieces of bacon, and there was much circumstantial 
evidence tending to connect the defendant with the theft; 
and among other things it was proved that the prosecutrix 
had recovered about fifty pounds of meat which she claimed 
as hers; that it was not smoked and had a yellow mould on 
it, but there was no other evidence of the identity of the 
stolen meat. 

The defendant’s counsel contended that there was no evi- 
dence that the meat found was parcel of the meat stolen, 
but his Honor left it to the jury to say whether the meat 
had been sufficiently identified as the property of the prose- 
cutrix. To this ruling the defendant excepted. 

The defendant was convicted, and thereupon it was insist- 
ed in his behalf, that as the larceny was committed on the 
26th of April, 1868, the several acts passed since that time 
relating to puniskment, so far as the same authorized im- 
prisonment in the Penitentiary for larceny, could have no 
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application to his case, and that the defendant should be im- 
prisoned in the common jail. (See Acts of 1868, ch. 44, 
sec. 5, and 1868-69, ch. 167, sec. 9.) 

His Honor, however, being of a different opinion, sentenc- 
ed the defendant to imprisonment in the Penitentiary for the 
term of three years, from which judgment he appealed to 
the Supreme Court. 


Bragg and Boyden & Bailey, for the defendant. 
Attorney General, for the State. 


READE, J. We do not see any force in the defendant’s 
first exception: ‘ That the bacon ‘ fownd’ was not sufficient- 
ly identified as the bacon that was stolen.” 

Suppose that was so; or suppose no bacon had been found 
at all, still as there was evidence that bacon had been stolen 
and that the defendant was connected with the theft, the jury 
were authorized to convict. There was, however, evidence 
that the bacon found, was the bacon stolen. The prosecu- 
trix testified that her bacon was unsmoked and had a yellow 
mould on it. The bacon found was unsmoked and had yel- 
low mould on it, and she believed it was hers. And the de- 
fendant pointed out the place where the bacon was found 
and spoke of it as hers. 

The punishment of larceny at common law was infamous 
—whipping and imprisonment. The statute passed since 
the commission of the offence charged, changes the punish- 
ment to confinement in the Penitentiary. And the objec- 
tion is taken that the statute is ex post facto and void. 

The rule is, not that the punishment cannot be changed, 
but that it cannot be aggravated. 

And the change in this case would seem to be a mitiga- 
tion. State v. Ratts, 63 N. O. R. 503. 

At the time of the commission of this offence Gen. Sickles’ 
military order forbidding corporal punishment was in force. 
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And therefore it is objected that no corporal punishment.can 
be inflicted for that act. 

Whatever force there was in the military order it was net 
more than to suspend the law. And as soon as the order 
ceased the law was restored to be administered as before. 

There is no error. This will be certified. 


PER OURIAM. Judgment affirmed. 








THE STATE e. WILLIAM BELL. 


Where, in an indictment for larceny, it was charged that the article sto- 
len was the property of H. Hoffa, whose given name was to the jurors 
unknown, and it was testified by witnesses that they knew of no oth- 
er name of the owner of the article than H. Hoffa, # was held, that 
there was no variance between the allegation and the proof. 


The owner of an article charged to have been stolen, may have a name 
by reputation, and if it be proved that he is as well known by that 
name as any other, acharge in an indictment by that name will be auf- 
ficient. 

If a person usually signs his name with only the initials of his christian 
name; and he is thus generally known and designated, he may be pro- 
perly indicted by such name. 

The cases of Slate v. Angel, 7 Ired. 27, State v. Godet, Ibid 210, cited and 
approved. 


The defendant was indicted and tried at the last Term of 
the Superior Court of Wake Oounty, before his Honor, 
Judge Watts, for stealing a valise, the property of H. Hof- 
fa, whose given name was to the jurors unknown. 

On the trial it was proved on behalf of the State by Dr. 
G. W. Blacknall and others that the owner of the valise 
stolen by the defendant was H. Hoffa. The defendant’s 
counsel contended before the jury that the proof of the 
owner of the property being H. Hoffa, there was a fatal va- 
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riafee, and asked the Court so to charge, but his Honor helé 
that there was no variance and that the indictment was suf- 
fidient, and not bad for uncertainty. The jury returned a 
verdict of guilty, and after ineffectual motions for a new 
trial, and in arrest, judgment was pronounced, and defendant 


appealed. 


A. M. Lewis, for the defendant. 
Attorney General, for the State. 


Diox, J. The indictment charges, that the valise stolen 
was the property of “ H. Hoffa whose given name is to the 
jurors unknown.” The witness proved that the property sto- 
len belonged to H. Hoffa, and gave no information as to the: 
“given” or christian name of the owner. The proof, there- 
fore, corresponded with the allegation, and there was no va- 
riance—and the jury properly convicted the defendant. 

The motion in arrest of judgment was properly overruled. 
The technical precision required in the old forms of indict- 
ment are not now strictly observed in criminal proceedings, 
and judgment will not be arrested where sufficient matter 
appears to enable the Court to proceed to judgment. Rev. 
Code, ch. 35, sec. 14. 

The name of the owner of property stolen is not a mate- 
rial part of the offence charged in the indictthent, and it is 
only required to identify the transaction, so that the defen- 
dant by proper plea may protect. himself against another 
prosecution for the same offence. The indictment may 
charge that the owner is to the jurors unknown. In all cases 
the charge must be proved as laid. The owner may have a 
name by reputation, and if itis proved that he is as well 
known by that name as any other, a charge in the indict- 
ment in that name will be sufficient. State v. Angel, 7 Ire. 27. 
State v. Godet, Id. 210. Strouds case, 2 Moody O. 0. 270. 
Rex v. Norton, Russ and Ryan. 510. 
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If a person usually signs his name with only the initials 
of his christian name, and he is thus generally known and 
designated, he may be properly indicted by such name. 7 
Bac. Ab. 8. State v. Stephen, 11 Georgia 225. 

In this case H. Hoffa is known by no other name, and the’ 
charge in the indictment is sufficient to identify the trans- 
action and accomplish the purposes of the law. 

There is no error and the sagen must be affirmed. 

Let this be certified. 


PER CURIAM. Judgment affirmed. 








THE STATE v. WILLIAM HOUSE. 


An otter is an animal valuable for its fur, and though it be one fore 
nature, yet, if it be reclaimed, confined or dead, the stealing it from 
its owner is larceny. 


It is error to quash an indictment which charges in one count the steal- 
ing one otter, confined in the trap of one J. D. P., and in another 
count ‘‘a certain dead otter of the value of one dollar of the goods and 
chattels of the said J. D. P.” 


This was an indictment against the defendant, in which 
he was charged in one count with stealing “one otter con- 
fined in the trap of one John D. Parish, of the value of one 
dollar, of the goods and chattels of the said John D. Parish.” 
A second count charged that the otter was dead. 

At the last term of the Superior Court for the County of 
JOHNSTON, the defendant’s counsel moved the Oourt, his 
Honor, Watts, J., presiding, to quash the indictment upon 
the ground that the thirg stolen was not the subject of 
larceny. The motion was granted an the@efendant ordered 
to be discharged, whereupon the Solicitor, Cox, appealed to’ 
the Supreme Court. 
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JNo counsel for the defendant. 
Attorney General, for the State. 


SETTLE, J. There was error in quashing the indictment, 
on the ground that the thing stolen was not the subject of 
larceny. 

An otter belongs to the class of animals known as fere 
nature, and therefore it was necessary to allege in the in- 
dictment that it had been reclaimed or confined or that it 
was dead. This is done in the indictment under considera- 
tion. It was not suggested that animals fere nature are 
not the subject of larceny, provided they are fit for the food 
of man and are dead or confined, but we apprehend that his 
Honor acted upon another distinction laid down in the 
English authorities, to-wit: that there is a class of animals 
which, though they may be reclaimed, are not such of 
which larceny can be committed, by reason of the baseness 
of their nature. 

All of the distinctions as to animals fere nature and as 
to their generous or base natures, which we find in the 
English books, will not hold good in this country. The 
English system of game laws seems to have been establish- 
ed more for princely diversion than for use or profit, and is 
not at all suited to the wants of our enterprising trappers. 

We take the true criterion to be, the value’of the animal, 
whether for the food of man, for its fur, or otherwise. We 
know that the otter is an animal very valuable for its fur, 
and we know also that the fur trade is an important one in 
America, and even in some parts of North Oarolina. If we 
are to be bound absolutely by the English authorities, with- 
out regard to their adaptation to this country, we should be 
obliged to hold that most of the animals so valuable for their 
fur, are not the subject of larceny, on account of the base- 
ness of their nature, while.at the same time we should be 
bound to hold that hawks and falcons, when reclaimed, are 
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the subject of larceny in respect of their puters nature 
and courage. 
There was error. Let this be certified. 


PER OURIAM. Judgment reversed. 





THE STATE o. DAVID FANN. 


A person employed asa “field hand,” working. by the day, week.or 
month, has no charge of his employer’s money, and if the latter en- 
trust him with money and he embezzles it, he is not guilty of larceny. 


The case of Slate v. Jarvis, 63 N. ©. Rep. 556, and State v. England, 8 
Jones 899, cited and approved. 


This was an indictment for larceny, in stealing Bank and 
United States Treasury notes, tried before his Honor, Watts, 
J., at: a Special Term of the Superior Court of WAkp Ooun- 
ty, held in January, 1871. 

At the trial, it appeared that the defendant was in the 
employ of one Oook, working for him asa “field hand” by 
the day, week or month; that.on a certain occasion, Oook, 
being very much intoxicated, entrusted him with a roll of 
money, wrapped up in paper, to. take care of for‘him; that 
afterwards the money was found to be missing, and there 
was evidence tending to show that the defendant had freud- 
ulently appropriated it to his own use. 

His Honor was requested by the defendant’s counsel ‘to 
instruct;the jury that if he,. the defendant, received the 
money from his employer to keep for him,/he was not guilty 
of. larceny, though he subsequently appropriated it to his own 
use, denying that he knew anything abowS:it. His Honor 
refused so to charge, but instraeted the jury that if the de- 
fendant, after receiving the money from his employer to keep 
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for him, subsequently appropriated it to his own use with a 
fraudulent intent, he was guilty of larceny. 

The jury found a verdict of guilty, upon which a judg- 
ment was rendered, and the defendant appealed. 


Battle & Sons, for the defendant. 
Attorney General and Fowle, for the State. 


Dick, J. Where a master having possession of goods, 
entrusts them to the care and custody of his servant, and 
the servant fraudulently converts them to his own use, he is 
guilty of larceny, as the goods remained in the constructive 
possession of the master. State v. Jarvis, 63 N. O. RB. 556, 

This strict rule of the common law was adopted for the 
purpose of protecting masters against the depredations of 
their servants—but it was not applicable in England to the 
case of a dishonest bailee until the enactment of the statute 
of 24 and 25 Victoria, and it has been held that the provi- 
sions of that statute do not apply to a bailment of money, 
Roscoe 584. The rule of the common law is still in force in 
this State, and is very clearly expressed in the case of Rex 
v. Banks, Russ v. Ryn, 441, which overrules the doctrine 
laid down on this subject in 2 East. P. O. 690-695, and 2 
Russell, 1089. “If the owner parts with the possession of 
goods for a special purpose, and the bailee when that pur- 
pose is executed, neglects to return them, and afterwards 
disposes of them, if he had not a felonious intention when 
he originally took them, his subsequent withholding and dis- 
posing of them, will not constitute a new felonious taking, 
or make him guilty of felony.” It is also well settled, that 
if goods are delivered to a bailee and he breaks bulk, and 
fraudulently appropriates a part of the goods to his own use, 
this is a determigation of the bailment, and the bailee is 
guilty of larceny. Roscoe 583. 

The only question presented in the case before us, is wheth- 
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er the prisoner was a servant, or a bailee of the prosecutor. 
The prisoner was employed as a “field hand” and as such 
had the charge and custody of such property as he used in 
the course of husbandry, but had no custody or control of 
the money of the prosecutor. He was not a slave and sub- 
ject to the orders of a master in all respects, but he had cer- 
tain duties to perform under contract. The money was de- 
livered to him as a friend, and he was requested to take care 
of it, while the owner was intoxicated. The transaction, as 
proved by the witness, Mrs. Virginia Cope, constituted the 
prisoner a bailee of the money, and as he acquired posses- 
sion lawfully, his subsequent dishonest conduct did not 
amount to the crime of larceny. State v. England, 8 Jones 
397. 

There was error in the ruling of his Honor, and there 
must be a venire de novo. 

- Let this be certified. 


PxER OCuRIAM. Venire de novo. 
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THE STATE e. SETH GASKINS. 


Upon a conviction for larceny, a sentence “that the defendant be im- 
prisoned in the State prison for one year, and in the meantime and 
until he’is carried there, that he be imprisoned in the County jail,” is 
safficiently definite as to the term of imprisonment in the State prison 
to be valid under the Act of 1868-’9, ch. 167, secs. 9and 10, which dé 
clares that the term ‘shall begin to run upon and include the day of 
conviction.” 


The defendant, Seth Gaskins, was tried and convicted at 
the last Term of the Superior Court for the County of Hypz, 
before his Honor, Jones, J., upon an indictment for larceny, 
where the following sentence was pronounced upon him, 
“that the defendant, Seth Gaskins, be imprisoned in the 
State’s prison for one year, and in the mean time until he is 
carried there, that he be imprisoned in the County jail.” 
From this judgment the defendant prayed an appeal to the 
Supreme Court. 


Warren & Carter and Bailey, for the defendant. 
Attorney General, for the State. 


Dick, J. The judgment of the law, as pronounced by 
his Honor, was, “that the defendant, Seth Gaskins, be im- 
prisoned in the State’s prison for one year, and in the mean 
time until he is carried there, that he be imprisoned in the 
County jail.” 

The defendant insists that this judgment is defective and 
ought not to be executed, as it does not specify with sufficient 
certainty the term of imprisonment in the State’s prison. 

The term of imprisonment must be fixed by the Judge 
within certain limits ; the law declares that the term “shall 
begin to run upon and shall include the day of conviction.” 
Acts 1868-69, ch. 167, sec. 9and10. The judgmentin this 
case conforms to the statute. There is no error. 

Let this be certified. 


PER CURIAM. Judgment affirmed. 
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THE STATE ve. ROBERT PHIFER. 


To sustain an indictment for obtaining goods by a false pretense, under 
our Statute, Rev. Code, ch. 34, sec. 67, there must be a false represen- 
tation of a subsisting fact, calculated to deceive and which does de- 
ceive, whether the representation be in writing, or in words, or in acts, 
by which the defendant obtains something of value from another with- 
out compensation. But this does not extend to what are called “‘mere 
tricks of trade” by which a man puffs his goods. 

The doctrine of cheating by false tokens at the common law and under 
the Statute of Henry 8th, and by false pretences under the Statutes of 
80 George 2, ch. 24, and our Act, discussed and explained. 

The case of Stale v. Simpson, 3 Hawks 620, cited and explained. 


This was an indictment for obtaining goods by false pre- 
tences under the statute in the Revised Code, ch. 34, sec, 67, 
tried at the Special Term of Wax Superior Court in Janu- 
ary, 1871, before his Honor, Judge Watts, when the jury 
found the following special verdict : 

“That the detendant, Robert Phifer, came to the store of 
the prosecutor, Leopold Rosenthal, representing himself as 
the son of one P. Phifer, of New York, and offering tosell goods 
for the house of P. Phifer & Co., to the said Rosenthal. He | 
came to the store of Rosenthal several times and requested 
Rosenthal to cash several drafts on P. Phifer & Oo., which 
request was refused. He afterwards offered to buy of Rosen- 
thal a diamond ring, and did obtain the said ring, paying for 
it by a draft upon P. Phifer & Oo., which draft the defendant 
stated, would be paid upon presentation. Rosenthal deliv- 
ered the ring to him upon the faith of the representation 
that he was the son of P. Phifer, and that the draft would 
be paid on sight. The draft was returned protested and un- 
paid. The defendant was not the son of P. Phifer, and knew 
that the draft would not be paid.” Upon this verdict the 
Court was of opinion that the defendant was not guilty and 
21 
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gave a judgment accordingly, from which the Solicitor, Cox, 
appealed. 


Ovide Dupre, for defendant. 
Attorney General and Busbee & Busbee, for the State. 


READE, J. At common law, to cheat by false symbol or 
token, was a crime. What was such symbol or token was 
sometimes difficult to determine, and the decisions left it in 
some confusion. It was settled that it must be some aet or 
thing as contra distinguished from mere words. 

A further question was made, in regard to which there 
were contradictory decisions, as to whether the symbol or 
token must net be of a public character calculated to impose 
upon the public generally—as false weights and measures— 
as contra distinguished from such as were used to impose 
upon a private or particular individual. To remedy this last 
difficulty, the statute of Hen. 8 was passed, which, recititig 

the mischief, that the practice had grown up of “ getting 
into possession goods and chattels, &c., by privy tokens and 
counterfeit letters in other men’s names,” makes such privy 
tokens indictable. This statute, added to the common law, 
makes all cheats by false tokens, whether of a public or 
private nature, indictable. But still, there must be a token, 
as distinguished from mere words. 

But crime is fruitful in expedients. As ‘tale increased 
and commerce spread out over the world, and stranger had 
to deal with stranger, and it became impossible for vigilance 
and prudence to apply the tests of truth—such as weights 
and measures, actual examinations, or diligent inquiry in 
business transactions ; words had to be trusted. And false 
words were as ready to be used as false tokens. And thus 
it became necessary to pass the statute of 30 George I, 
which makes cheating by “ false pretense” indictable. 

Our statute is intended to embrace all that was indictable 
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at common law, under Hen. 8, and 30 George II. The 
words of our statute are, “ any forged or counterfeited paper 
in writing or print, or by any false token, or other false pre- 
tense whatsoever.” 

We have already seen what are false tokens ; it is now to 
be considered what are false pretenses under 30 George II, 
and under our statute. 

The objection is taken, that false pretense means the 
same as false token, and that in no case will mere words, 
however false, make out a case of guilt. To sustain the 
objection English authorities were cited: but we think they 
are misunderstood and misapplied. They are decisions un- 
der the common law and under Hen. 8, and not under 
George II. But the case chiefly relied on to support the 
objection is to be found in our own reports, State v. Simpson, 
3 Hawks 620. In that case A said to B, I want to see the 
judgment you have against me, to ascertain the amount and 
pay it off And when the judgment was handed to him he 
kept it. This was held to be not a false pretense under our 
statute. We are inclined to think that it was not, for rea- 
sons which will be hereafter given. And, therefore, we are 
not under the necessity of overruling that case. 

But we cannot concur with the Court in the reasoning 
and definitions. Judge Henderson in delivering the opinion 
said: “ Our own statute requires that the cheat should have , 
been effected by means of some token or false contrivance, 
* * * *” for if a cheat practiced by a bare and naked lie 
was designed to be brought within the statute, why insert in 
the specifications, false writings, tokens, &c., or why insert 
any specifications at all? The words “ any false pretense 
whatsoever must, therefore, mean pretenses of the like kind, 
something more than a naked lie, something of the same 
family with those specified.” There is no authority cited by 
the Court and the only authority cited in argument was. 
Fast’s P.O. Title Cheat. An examination of East will show 
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abundant authority to support the position that a naked lie 
will not do—that there must be some token—but they are 
cases at common law and under Hen 8. And the Oourt 
seems to have given no consideration to the cases under 
George II, except to say incidentally that, whatever they 
are, they do not affect the case. The Court evidently 
thought that our statute differed from George II, and was 
only in affirmance of the common law. The error probably 
arose from the fact, that the case was argued on but one 
side, and the views and authorities presented directed the 
attention of the Court to cases at common law and under 
Hen. 8. If this be not so, and that case is to be considered 
as going to the length of saying that under George II, and 
our statute, there must be a token, and that words will not 
do, we would feel obliged to overrule it. 

A false token was indictable at common law and under 
Hen. 8. If, therefore, George II intended no more, where 
was the necessity for the statute? And, surely, the attempt 
to distinguish our statute from George II must fail. The 
words in George IT are “ false pretense.” In ours they are 
“or other false pretense whatsoever.” No reason can be 
given why our statute should not embrace all that was em- 
braced in George II. The mischief to be remedied was the 
same, and the words are substantially the same. It will be 
necessary, therefore, to consider what was settled to be a 
‘false pretense” under George II. The learning is well 
digested in East’s P. O., Title Cheat, and in Bishop’s O. L., 
‘Title False Pretense, where all the cases may be found. 

It is settled that a promise is not a pretense. No matter 
what the form, or however false the promise, to do some- 
thing in the future, it will not come within the statute. 
There must be a false allegation of some subsisting fact; 
but there need not be any token. Lord Kenyon, Ch. J., 
said, “That the statute 30, George II, was considered to 
extend to every case where a party had obtained money by 
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falsely representing himself to be in a situation in which he 
was not. es 2 @ # «# * &@ @© © &© © &© &© & @ 

Hen. 8 required a token to be used, but that being found 
to be insufficient the statute of George II introduced an- 
other offence, describing it in terms extremely general.” 
And Buller, J., said, “It clearly extended to cases which were 
not indictable at common law, or under Hen. 8.” It is said 
in Bishop, “ no representation of a future event, whether in 
the form of a promise or not, can be a pretense under the 
statute, for the pretense must relate to the past, or to the 
present.” And, according to that definition, the facts in 
Simpson’s case, supra, were not indictable. He professed 

want to see the judgment and to pay it off, allin the future. 

The following cases put in East and Bishop show how near 
the lines are together : 

“ A said to B, I will tell you where your strayed cattle 
are if you will pay me.” Held not to beindictable. But if 
he had said, “I know where they are, and I will tell you,” 
&c., that would have been indictable. Soa man promised 
to marry a woman and obtained money to buy clothes,” &c, 
Held not to be sufficient. But upon its appearing that he 
represented himself to be unmarried, he was held to be guil- 
ty. So if a man buy goods and promises to call to-morrow 
and pay for them, when he does not mean to do it, this is 
no false pretense. But if he represent himself to be of large 
property and able to pay, when he is not, that is a false pre- 
tense. 

We have discussed these questions at some length, because 
it was necessary to correct the error which generally obtain- 
ed frum Simpson’s case, supra, which, as was said at the 
bar, has made it almost impossible to convict for cheating 
by false pretense in this State. 

We state the rule to be, that a false representation of a 
subsisting fact, calculated to deceive, and which does deceive, 
and is intended to deceive, whether the representation be in 
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writing, or in words, or in acts, by which one man obtains 
value from another, without compensation is a false pretense, 
indictable under our statute. But this must not be under- 
stood to extend to the mere “tricks of trade,” as they are 
familiarly called, by which a man puffs his wares and de- 
ceives no one—as, this is an excellent piece of cloth; or, 
this is the best horse in the world. Against such craft, 
ordinary prudence is a sufficient safeguard; or if it be not, 
the injured party must be left to his civil remedy. Apply- 
ing the rule to this case, the defendant is clearly guilty. It 
may be that if the defendant had bought the goods and paid 
for them with a draft on the New York firm, saying it would 
be paid on presentation, which he knew was false, it being 
all in the future, it would not come within the meaning of 
false pretense ; but the defendant represented himself to be 
the trusted agent of a New York firm, and the son of one of 
the firm; and this was a representation of a subsisting fact 
calculated to give him a false credit, and to deceive a pru- 
dent man. This was clearly a false pretense, indictable. 

There is error. This will be certified that there may be 
judgment as upon a verdict of guilty. 


PER CURIAM. Judgment reversed. 

























JANUARY TERM, 1871. * 327 





Tae Srare c. Bryayr alias Coss. 





THE STATE ». BARNEY BRYANT alias COBB. 


A private person may arrest for felony, when it appears that it is neces- 
sary, for want of an officer or otherwise, that he should do so, to pre- 
vent the escape of the felon. In making such arrest for a felony, the 
person making it must notify the felon of his purpose, or he will be 
guilty of a trespass. 

‘It seems that a private person who, when it is necessary for him to act, 
attempts to arrest a felon guilty of a capital offence, such as murder or 
rape, may kill him if he either resists or flies, but he has no right to 

| kill a person guilty of a felony of an inferior grade, such as theft, if he 

/ does not resist, but only attempts to escape by flight. 


The defendant was tried at the last Term of the Superior 
Oourt tor the County of Wayne, before his Honor, Clarke, 
J., upon an indictment for an assault and battery upon one 
Cogdell. It appears in evidence that a hog was stolen from 
the defendant’s employer, and that the defendant suspecting 
that Cogdell was the thief, went to his house and charged 
him with the offence, but he denied it and attempted to run 
off, when the defendant, after ordering him four times to 
stop, shot him. The stolen hog was found in Oogdell’s house, 
partly cleaned and cut up, his wife and children being the 
only persons there. His Honor, upon these facts, held that 
the defendant was guilty and so charged the jury, where- 
upon a verdict of guilty was rendered and a judgment pro- 
nounced, from which the defendant appealed. 


Faircloth, for the defendant. 
Attorney General, for the State. 


READE, J. The defence is put upon the ground, thata — 
felony had been committed to the knowledge of the defen- 
dant; that he, a private person, had the right, without a 
warrant, to arrest the felon; that the felon fled to prevent 
arrest, and that the defendant shot him to prevent his 
escape. 
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It is the duty of every sworn officer, and the privilege of 
every private person, to prevent the commission of crime,,. 
and to arrest the felon when crime has been committed. 

The right of a private person to arrest without warrant, 
grows out of the importance of bringing offenders to trial, 
and the danger of escapes, when warrants cannot be readily 
had. But, manifestly, when the condition of things will 
bear it, it is best to apply to a Justice for a warrant, or, to 
apply to a Constable or Sheriff. But when such delay would 
be dangerous, a private person may arrest without a war- 
rant, and may call others to his assistance. ‘ Nay, further, 
if the felon resists or flies, so that he cannot be taken with- 
out killing him, this is justifiable, and no felony ; but still, 
it must be where he cannot be otherwise taken.” 2 Hale’s 
P. ©., 76-7. 

It must be, however, that the powers of arresting, and the 
means used, must be enlarged or modified _by the character 
of the felony. The importance to society of having felons 

sted in cases of capital felonies—such as murder and 
rape—must be much greater than in cases of inferior felonies, 
such as larceny. As is said in Hale’s P. O. 73, in speaking | 
of the liability of the ville, town or county for the escape of 
felons: “ But this is only in case of felony touching the D i 
death of a man; for there the fact is apparent that the man 
is slain; but in case of other felony, as theft, there, though 
the thief be not taken, no‘amercement lies upon the town, 
or other penalty at common law.” Extreme measures, 


therefore, Te eet be tesorted to in capital felonies, 
peer Lemar resorted to in inferior felonies. But> tn 3 
any case re extreme measures are resorted toin making | 
arrests, it must appear that they were necessary, and that : 
the felon could not be otherwise taken. It should be noted, 

j also, that the cases where extreme measures have been  \ 


justified, have usually been cases where the felon has actual- 
ly resisted. | No man would attempt to arrest a felon if he- 
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were not allowed the advantage of overcoming the resistance 
without subjecting himself to peril. He need not, there- 
fore, engage with the felon on equal terms, but may over- 
come resistance with superior force, even to the extent of 
killing the felon if it be necessary. Yet it is said: “ It be- 
hooveth them to be very careful that they do not misbehave 
themselves in the discharge of their duty, for if they do, 
they may forfeit this special protection.” Foster, chap. 8,8. 
18, p. 319. 

In the quotation from Hale, supra, it is said that killing 
the felon may be justified if he “resists or flies.” This 
would seem to put resistance and flight upon the same foot- } 
ing. But this must be understood with some modification. | 
In case of resistance and conflict, the resistance must be 
overcome then and there, because, not only is the arrest of the 
felon involved, but the safety of him who is rightfully 
making the arrest. But ordinarily there is not the same 
urgency in case of flight; for, although he be not arrested 
then and there, yét he may be arrested at another time and 
place. So it would seem, that, at any rate, there ought to 
be pursuit, or a certainty of escape, before killing could be | 
justified—else how does it appear that he “could not be) 
otherwise arrested ?” 

It is necessary in all cases that the person making the ar- 
rest should make known his purpose ; else he may be treated 
as a trespasser. 

Applying these principles to the case before us the defen- 
dant is clearly guilty. Suspecting, justly as it seems, that 
a felony—lareeny—had been committed he did not go to a 
magistrate for a warrant, nor to a constable or sheriff; but 
took his gun and went to the felon’s house, and called him 
out. He did not inform the felon that he had come to ar- 
rest him, nor command him to surrender; but told him that 
he had “ come to look for that stolen hog.” The telon said, 
“the hog is not here,” and ran off. The defendant ordered 
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him, to stop, four times, and shot him, There was no pur- 
suit, no resis , The defendant did not inform the felon 
that his purpose was to arrest him; and the felon may have 
reasonably supposed that his purpose was to kill him; and 
was running to save his life. There is nothing in. the case 
to show even a probability, that if the felon escaped then, he 
could not be arrested at some other time or place. So, there 
was no necessity to kill; and if the defendant had killed he 
would have been guilty of manslaughter at the least, 

The defendant did not observe Justice Foster’s injunction 
to “take care how he behaved himself,” and therefore he 
“ forfeited the special protection” which the law would oth- 


erwise have afforded him. 
There is noerror. This will be certified. 


PER CvugiaM. Judgment affirmed. 








THE STATE v. THOMAS SWANN. 


In an indictment, under the Act of 1868-9, ch. 167, sec. 8, for an assault 
with a deadly weapon with intent to kill. it is sufficient to charge that 
the assault was made ‘“‘ with a certain pistol then and there loaded with 
guan-powder and one leaden bullet,” without stating that it is a “fire- 
arm” or ‘‘deadly weapon,” because the Court can see and will take 
notice that a loaded pistol is both. 

An assault with a deadly weapon with intent to kill is not made a felony 
by the Act of 1868-’9, ch. 167, sec. 8, and therefore it is not necessary 
to charge that the assault was made with a felonious intent. 


This was an indictment for an assault with a deadly weap- 
on with intent to kill, tried before his Honor, Cloud, J., at 
the last Term of the Superior Court for the Oounty of Mo- 
DOWELL. 

The indictment was founded upon the Act of 1868-’69, 
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ch. 167, sec. 8, and charged that the assault was made upon 
the prosecutor, William Forney, “ with a certain pistol, then 
and there, loaded with gunpowder, and one leaden bullet,” 
with intent to kill him. 

After conviction, the defendant’s counsel moved in arrest 
of judgment because, 

1st. The bill of indictment failed to charge that the as- 
sault was made with a deadly weapon, and did not describe 
the weapon as being fire-arms, under the statute. 

2nd. That the indictment did not charge that the assault 
was committed willfully, feloniously and with malice afore- 
thought. 

The motion in arrest was overruled, and the defendant 
was sentenced to the State’s prison at hard labor for ten 
years, from which he prayed and obtained an appeal to the 
Supreme Court. 


Attorney General, for the State. 
No counsel for the defendant. 


Reapg, J. 1. It is not necessary that an indictment un- 
der a statute should be in the very words of the statute—as 
where the statute makes it indictable and punishable in the 
Penitentiary for one to shoot atanother with “any kind of fire- 
arms,” it is sufficient to charge that it was “ with a certain 
pistol, then and there, loaded with gunpowder and one leaden 
bullet,” because the Court can see that this is a “fire-arm.” 

And so it was not necessary to charge that it was a “dead- 
ly weapon ” in the words of the statute; because the Oourt 
will take notice that a loaded pistol within carrying distance 
is a deadly weapon. 

2. The statute, Acts 1868-69, ch. 167, sec. 8, does not 
make the offence charged a felony, and therefore it was not 
necessary to charge that it was done with a felonious intent. 

There is no error. This will be certified. 


PER OURIAM. Judgment affirmed. 
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THE STATE v. JOSEPH BAKER. 


Where a defendant went to the prosecutor and said ‘‘I once thought we 
were friends, but I understand you have said thus and so about me, 
and you have to take it back.” The prosecutor refused to take it back, 
whereupon the defendant put his hand open and flat on the prosecnu- 
tor’s breast, and pushed him back some steps, when he fell over a flour 
barrel, it was held, to be an assault and battery. 


This was an indictment for an assault and battery, tried 
before his Honor, Judge Cloud, at the last Spring Term of 
Rowan Superior Court. 

The testimony on the trial was that the parties were at a 
country store; that the defendant approached the prosecu- 
tor, and said, “ I once thought we were friends, but I under- 
stand you have said thus and so about me, and you have got 
to take it back.” The prosecutor said in reply, “that he 
would not take back anything that he had said,” whereupon, 
the defendant put his hand, opened and flat, on the prose- 
cutor’s breast and pushed him back some steps, when the 
prosecutor fell over a flour barrel. 

This was the only testimony, and his Honor told the jury 
that if they believed it, the defendant was guilty. The jury 
returned a verdict of guilty accordingly, and the defendant 


appealed. 


Boyden & Bailey, for the defendant. 
Attorney General, tor the State. 


READE, J. The defendant went up to the prosecutor and 
said, “I once thought we were friends, but I understand. 
you have said thus and so about me, and you have got to 
take it back.” The prosecutor refused to take it back, 
“whereupon the defendant put his hand, open and flat, on 
the prosecutor’s breast and pushed him back some steps, 
when he fell over a flour barrel.” 
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At first sight this seems to be so indisputably an assault 
and battery, that, lest it be supposed that the defendant is 
encumbering the Court with trifles, it is necessary to state 
the ingenious shifts of his learned counsel in presenting his 


' Case. 


I. “ It was at a country store where politeness is not a 
commodity.” Suppose this to be so, and make full aliow- 
ance for country manners, still, there may be “ rudeness ” at 
a country store ; and if this was not, then rudeness cannot 
be. 
II. “ The hand was open.” So it would have been if he 
had slapped his face. 

III. “ Whether it was ‘ rudeness’ was a question for the 


jury—putting the hand on being an equivocal act and might 


have been friendly.” . 

Suppose the facts testified to had been embodied in a 
special verdict, would it not have been for the Court to say 
whether they made a case of guilty? Doubless. The facts 
were not disputed, and, therefore, they had the same force 
as a special verdict. It is true that @ laying on of the hand 
may be friendly, but here the defendant said at the time that 
it was not in friendship. ‘I once thought we were friends,” 
said he. And he preceded the act by a threat. And the 
act itself was so violent and insolent as to make it unequiv- 
ocal. At any rate, if it was intended as an innocent famil- 
iarity, in consonance with country manners and local custom, 
it ought to have been proved to have been so, by the defen- 
dant—the burden of proof was on him. 

There is no error. Let this be certified. 


PER CURIAM. Judgment affirmed. 
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THE STATE cv. DAVID RAWLES and others, 


If @ person be at a place where he has aright to be, and four other persong 
having in their possession a manure fork, a hoe and a gun, by follow- 
ing him and by threatening and insulting language, put him in fear 
and induce him to go home sooner than, or by a different way from, 
what he would otherwise have gone, are guilty of an assault upon him, 
though they do not get nearer to him than seventy-five yards, and do 
not level the gan at him. 

When a number of persons meet together, and there is evidence tending 
to show a common design to commit an assault upon another, they 
may all be properly found guilty, though only one of them used threat- 
éning and insulting language to him. 

Where a number of persons were charged with having met together and 
then gone to commit an assault upon another person, and it was proved 
on the part of the State, that one of the number had just had a con- 
versation gith him, it was held, that the defendants had a right to prove 
the details of the conversation as a part of the res jesie to prove the 
quo animo of their coming together. 


The cases of the Slate v. Church, 63 N. C. Rep. 16, and State v. Worthing- 
tom, 64 N. C. Rep. 594, cited and approved. 


This was an indictment, in which the defendants, a father 
and three sons, were charged in three counts with, first an 
affray, secondly a riot, and thirdly an assault upon one 
Charles Odom. 

On the trial before Pool, Judge, at the last term of the 
Superior Court for the County of HERTFORD, the prosecutor 
testified that early in the morning in January, 1869, he was 
on the public road, engaged in putting up his fence, which 
had been knocked down; that he there saw the defendant, 
Braxton Rawles, who was going in the direction of the house 
of his father, David Rawles, which was about half a mile 
distant. He said that he had a conversation with Braxton 
Rawles, and was about to tell what it was, when he was 
stopped by the Solicitor for the State, who objected to his 
stating it. 

The witness then went on to state that, after the conver- 
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sation had ended, he and Braxton Rawles parted, each 
going towards his own home; that he, the witness, had pro- 
ceeded down the road about forty or fifty yards, when he 
looked back and saw, about two hundred and fifty yards 
behind him, the defendants David Rawles, John Rawles and 
Jesse T. Rawles, the first with a manure fork, the second 
with a weeding hoe, and the third with a gun on his shoul- 
der, all coming down the road towards him; that as soon as 
he saw this, he hastened his gait towards home, the said 
parties following him; that the defendant, Braxton Rawles, 
joined them, and they all continued to follow him, David 
making use of insulting and threatening language, the exact 
words of which the witness could not distinctly hear. The 
witness continued going down the road until he came to a 
path leading to his house, by the house of a Mr. Powell; 
that the defendants at one time were about seventy-five ot 
& hundred yards from him, when David Rowles halloed té 
him, and told him to come back and let him whip him, and 
called upon the other defendants to set the dogs upon him. 
This, however, they did not do, nor did the witness see arly 
dogs, nor did either of them take the instrument he had from 
his shoulder, nor was the gun leveled at him; nor was any 
abusive or threatening language used by any one of them, 
except David. Witness said “he was put in fear and madé 
to hasten home by the language and conduct of the said 
David Rawles.” 

Upon the cross examination of this witness he was asked 
to state the particulars of the conversation between himself 
and the defendant, Braxton Rawles, when they met at the 
broken fence, but this was objected to by the Solicitor, and 
was ruled out by the Court. 

His Honor, after directing the jury to confine their atten- 
tion to the count in the indictment for an assault, told them 
that “if parties use such insulting and threatening languagé 
to another as is calculated to intimidate him, and hé is 
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thereby put in fear and caused to deviate from the course 
he was pursuing, they are guilty of an assault, and that if 
they were satisfied that the defendants assembled them- 
selves together with a common design, they were all equally 
guilty.” 

Under this charge the defendants were all found guilty, 
and after an ineffectual motion for a new trial, appealed from 
the judgment which was rendered against them. 


R. B. Peebles for the defendants. 
Attorney General tor the State. 


SertLE, J. The prosecutor while in the public road en- 
gaged in putting up his fence meets with Braxton Rawles, 
one of the defendants, with whom there is some conversation in 
relation to knocking down the fence. ‘They separate, and in 
a few moments David Rawles with his three other sons are 
seen coming down the road towards the prosecutor, when 
they meet Braxton, he returns with them, David, the 
father, using threatening and insulting language. When 
they get within seventy-five or one hundred yards of the 
prosecutor, David Rawles calls to him and says, “ come back 
here and let me whip you,” and he tells the other defendants 
to set the dogs on him. No dogs are seen. One of David 
Rawles’ sons has a manure fork, another a hoe, and a third 
@ gun, but neither the fork, hoe or gun are taken from the 
shoulder of the bearer. 

The prosecutor swears that he was put in fear and made 
to hasten home by the language and conduct of the de- 
fendants. 

His Honor instructed the jury that “if parties use such 
insulting and threatening language to another as is calcula- 
ted to intimidate him and is thereby put in fear and caused 
to deviate from the course he was pursuing they are guilty 
of an assault; and if they were satisfied that the defendants 
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assembled themselves together with a common design, they 
were all equally guilty.” 

Without the conversation which took place between the 
prosecutor and Braxton Rawles when they first met, which 
would doubtless have thrown much light upon the whole 
transaction, the defendants are left in the position of advanc- 
ing upon the prosecutor under such circumstances as were 
well calculated to put a man of ordinary firmness in fear. 
They were five in number, a father and four sons, the lan- 
guage of the father was insulting and threatening, and they 
had in their possession at least one weapon with which they 
could have inflicted a mortal wound at the distance to which 
they approached the prosecutor. An assault is defined to 
be an offer or attempt to strike the person of another. Here 
was certainly an offer to strike, not made in one moment and 
abandoned the next, but pressed upon the prosecutor over @ 
distance of two hundred and fifty yards, and the assault was 
only prevented from becoming a battery by the agility of the 
prosecutor. 

The prosecutor was where he had a right to be, and just 
been engaged in repairing his fences, which some one had 
knocked down, and no one had the right by numbers, man- 
ner, language, weapons or otherwise to drive him home bya 
different path or at a different pace than that which he 
chose to take. 

What was the prosecutor to do; was he to stand still and 
submit to a battery? Can the defendants stand in a more 
favorable light before a Court of justice merely because 
their violence was not fully consummated, in consequence of 
the flight of the prosecutor ? Some stress seems to be laid 
upon the fact that the gun and other weapons were net 
taken from the shoulders of those carrying them. 

As is said in State v. Church, 63 N. ©. 16, that makes no 
difference, for “that would have been but the work of a mo- 
22 
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ment, and was not needed to put the prosecutor in fear and 
to interfere with his personal liberty.” 

As has often been said, the rules of law in respect to as- 
saults are plain, but their application is sometimes difficult. 
Hach case must depend upon its own peculiar circumstances. 
~ It was contended at bar that as David Rawles alone used 
insulting and threatening language, there was no evidence 
tending to criminate his sous. The fact that three of them 
came with their father and that their brother Braxton joined 
them when they met and returned towards the prosecutor, 
was evidence which made it proper for his Honor to submit 
the whole matter to the jury. In this respect we see no ob- 
jection to the charge of his Honor, or to the finding of the 
jury. But we are constrained to grant the defendants a new 
trial upon the ground that his Honor excluded the conversa- 
tion which occurred between Braxton Rawles and the pros- 
ecutor just preceding the assault. The State introduced the 
fact that the prosecutor and Braxton Rawles met at the 
broken fence. For some purpose the prosecution choose to 
commence the campaign at that point, and to introduce that 
fact. The general rule that one charged with a crime shall 
not be allowed to offer what was said in reply in evidence, 
(because that would be manufacturing testimony for himself) 
does not apply here, for the crime with which the defendant 
is now charged had not then been committed, and the con- 
versation, as far as we can see from the record, was about 
another matter, to-wit: the broken fence, and was therefore 
competent as showing the quo animo, and giving character 
to that meeting. 

It was as much a part of the res geste as the fact itself 
that they met at the broken fence. The res geste includes 
what was said as well as what was done. State v. Worth- 
ington, 64 N. 0.594. It does not clearly appear to us how 
either the fact of their meeting or their conversation was 
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material ; but the State having introduced part, must take 
the whole of the res geste. 

There must be a venire de novo. 

Let this be certified, &c. 


PER CURIAM. Venire de novo. 





THE STATE vc. JULIA CUSTER. 


If there be two statutes relating to the same subject, and the latter con- 
tains no repealing clause, and there is no positive repugnancy between 
them, both may be in force. But, if there be such repugnancy, the 
latter will operate as a repeal of the former. Hence the Act of 1866, 
ch. 42, in relation to vagrancy is a repeal of the 48d section of the 34th 
chapter of the Revised Code, which relates to the same subject, be- 
cause the two statutes differ materially as to the punishment of the of- 
fence uf vagrancy, the Revised Code prescribing a fine and imprison- 
ment and security for good behavior, while the Act of 1866, ch. 4, de- 
clares that the Court may fine, or imprison, or both, or sentence the 
party to the work-house. 


In the Act of 1866, ch. 42, which prescribes “‘that if any person who 
may be able to labor, has no apparent means of subsistence, and neg- 
lects to apply himself to some honest occupation for the support of 
himself and his family, if he have one ; or, if any person shall be found 
spending his time in dissipation, or gaming, or sauntering about with- 
out employment, &c., the word ‘‘or,” in the beginning of the second 
paragraph must be construed “ and.” 

An indictment for vagrancy, under the Act of 1866, ch. 42, must charge 
that the defendant was able to labor, and that he or she neglected to 
apply him or herself to some honest occupation. And incharging that 
he or she was endeavoring to maintain him or herself by any undue 
or unlawful means, it must state what the undue or unlawful means are. 

A special verdict, on an indictment for vagrancy, under the Act of 1866, 
ch. 42, which finds that the defendant ‘‘was frequently seen saunter- 
ing about and endeavoring to maintain herself by whoring,” entitled 
her to a judgment of not guilty, asthe verdict finds that she was endea- 
voring to do something wrong, and not that she did it, and the thing 
she was endeavoring to do, was something immoral only, and not 

unlawful. 
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This was'an indictment tried at the last Term of Epar- 
COOMBE Superior Court, before his Honor, Judge Jones. 

The indictment charged “ that Julia Custer, late of the 
County of Edgecombe, with force and arms, at, &c., on the 
30th day of April, 1870, and constantly from that time to 
the taking of this inquisition, was found unlawfully saunter- 
ing about and endeavoring to maintain herself by gaming 
or other undue means, with no apparent means of subsis- 
‘tence, contrary to the form of the statute in such case made 
and provided, and against the pease and dignity of the 
State.” Upon the trial, the jury found the following special 
“verdict : 

“That the defendant, Julia Custer, on the 30th day of 
April, 1870, and constantly from that time to the finding 
the indictment, and for many months next preceding, had 
lo apparent means of subsistence, and wholly neglected ap- 
‘plying herself to any honest calling for the support of her- 
self; that during the said period the said Julia Custer was 
frequently seen idly sauntering about in the County of Edge- 
«ombe, and endeavoring to maintain herself by whoring.” 
Upon this verdict the Court adjudged that the defendant 
‘was not guilty, and the Solicitor, Martin, appealed. 


Attorney General, for the State. 
No counsel, contra. 


RopmMan, J. The subject of vagrancy is governéd 
altogether by statute. There are two of this State which 
must be considered for the decision of this case. The indict- 
ment follows closely the language of 8S. 43, ch. 34, Rev. 
Oode; and as this differs somewhat from the subsequent act 
of 1866, (ch. 42, p. 61,) it becomes necessary to inquire 
whether the latter act is a repeal of the first. The last 
contains no clause of express repeal; and the rule in such 
cases is, that if there be no positive repugnancy, it will be 
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held that the Legislature intended that both should be in’ 
force. In the description of the offence in the two statutes, 

there is a slight difference in words, but we can perceive no 

substantial difference in meaning. Both provide that. a 

Justice of the Peace may issue a warrant and bind the de- 

fendant over to Court, where he may be indicted. But the 

act of 1866 differs from Rev. Oode in expressly declaring 
vagrancy a misdemeanor, and therefore indictable without 

any?preliminary proceedings before a Justice. If it were 

material, probably, we should so hold under the Revised’ 
Code. But as we consider the section in the Rey. Gode’ 
repealed, it is not material. The most important difference 

in the two statutes, is in the punishment. By the Revised 

Code it is required that the convict “shall be fined, and be 

also imprisoned for the space of twenty days, and be required. 
to [give security for his good behavior for such time as the 

Court shall adjudge.” Whereas, by the act of 1866, * upon 

conviction the Court may fine, or imprison him, or both, or 

sentence him to the work house for such time as the Oourt 

may think fit.” The two punishments for the same offence 

are inconsistent; under the first statute, fine and imprison- 

ment for twenty days are imperative; under the second, the 

punishment may be fine or imprisonment, or the work house. 

We think the two statutes cannot stand together, and con- 

sider the second a repeal of the first. 

The second question is, whether the indictment can be 
sustained under the act of 1866. We think it cannot be. 
And;the same objections which are fatal to it, considering it 
drawn under this act, would be equally applicable if the act 
in the Revised Code was in force, and the indictment had 
been drawn under that act as it seems to have been. 

The statute defines vagrants under five descriptions: 

1. “‘ Any person who may be able to labor and has no ap- 
parent means of subsistence, and neglects to apply himself 
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to some honest occupation for the support of himself and his 
family, if he have one; 
.2. Or shall be found spending his time in dissipation ; 
3. Or gaming ; 
. 4, Or sauntering about without employment ; 

5. Or endeavoring to maintain himself or his family by 
any undue or unlawful means, shall be deemed a vagrant,” &c. 

We think that the description of persons expressed in 
the first of these paragraphs must be held to extend through 
the whole sentence, and that the word “or” in the second 
paragraph must be read “and.” Otherwise it would follow, 
among other things, that any person whatever “ sauntering 
about without employment,” although he might have ample 
means of subsistence, or might generally be engaged in an 
honest occupation, would be a vagrant. Now the indictment 
does not charge that the defendant was able to labor, or 
that she neglected to apply herself to some honest occupa- 
tion. It fails, therefore, to bring the defendant within the 
description of the statute. 

2. The indictment charges that the defendant ‘‘ endeavored 
to maintain herself by gaming or other undue means.” We 
think it is deficient in the certainty required in the descrip- 
tion of the offence. It is not allowable to charge that a 
defendant committed one offence, or some other offence. 
Wharton Orim. Law, s. 294-295. Nor would it be sufficient 
to say “by other undue means;” the particular means must 
be alleged, in order that the Court may see that they were 
“undue.” These defects would cause the Court to arrest 
the judgment, if the defendant had been found guilty by a 
general verdict. But the defendant is entitled to require 
the decision of the Court upon the effect of the special ver- 
dict. We concur with the Judge below, that upon that 
verdict the defendant was entitled to be declared not guilty. 
The verdict finds that the defendant “ was frequently seen. 
sauntering about and endeavoring to maintain herself by 































JANUARY TERM, 1871. 





Tue Srare ov. CusTsr. 





whoring ;” as @ question of morals, no one will doubt that 
prostitution is an undue means of self-maintenance. 

But in a Court of law, and for the construction of a penal 
statute, “ undue” cannot be held to mean merely immoral; 
it can only mean unlawful. Courts of law are not authorized 
to guard private morals, or to act “pro salute anime,” 
Prostitution is not an indictable offence at common law, 
unless it be so public as to be a nuisance; nor is it made so 
by s. 45, ch. 34, of the Rev. Code. Moreover, it is not found 
that the defendant committed prostitution, her endeavors 
might have been ineffectual. In a special verdict we are not 
at liberty to infer anything not directly found. 

The judgment below is affirmed. Let this opinion be 
certified. 


PER CURIAM. Judgment affirmed. , 
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THE SIATE vc. JOSEPH MACE. 


An indictment for tearing down a dwelling house, under the Act in the 
Revised Code, ch. 34, sec. 103, cannot be supported by proof that it 
was torn down by the owner or his tenant, though it was occupied at 
the time by a tenant at sufferanuce; but, if the tenant, at sufferanee, 
were present, forbidding the act when the house was torn down, an 
indictment for a forcible trespass might have been supported. 


Indictment for tearing down a dwelling house, under the 
Act in the Revised Code, ch. 34, sec. 103, tried before his 
Honor, Judge Mitchell, at the Fall Term, 1870, of the Su- 
perior Court for the Oounty of McDowELL. The defen- 
dant was convicted and appealed from the judgment rendered 
against him. The facts are sufficiently stated in the opinion 
of the Court. 


Malone, for the defendant. 
Attorney General, for the State. 


SeTTiE, J. This is an indictment under the 103rd section 
of the Revised Code, and charges that the defendant “ un- 
lawfully and wilfully did tear down, demolish, destroy, injure 
and deface a certain dwelling house, there situate, then and 
there occupied and used as the dwelling house of one Jane 
Lackey,” &c. 

The material facts are (according to all the testimony both 
of the prosecution:and defence) that one Godfrey had, some- 
time previously, leased the premises to Jane Lackey, and 
that her term had expired ; further that Godfrey had leased 
the premises to the defendant Mace, to take possession on 
the expiration of the lease to Jane Lackey. 

The said Jane was making arrangements to quit, but be- 
fore she did so, the defendant uncovered the greater portion 
of the house with a view to repairing the same, the said 
Jane being present, and as she testifies, forbidding him to 
do so. It is conceded that these facts would sustain an in- 






































JANUARY TERM, 1871. 





Tus Sratre ov. Macs. 





dictment for forcible trespass, for although Jane Lackey was 
only a tenant at sufterance, still the public peace demands 
that her possession shall not be disturbed by force. 

If one having a right of entry, be guilty of a forcible en- 
try, he may be indicted for a disturbance of the peace, but 
if he obtain possession by force, the person who had no right 
to retain the possession, cannot sustain an action for such 
forcible regaining the possession, so far as regards any al- 
leged injury to the house or land ; but at most only for any 
unnecessary personal injury in turning him out, or avoidable 
damage to the furniture, State v. Johnson, 1 Dev. and Bat. 
324. 

The purpose of the act upon which this indictment is 
founded, seems to be the protection of certain classes of pro- 
perty—houses, fences, &c., considered as improvements and 
property, rather than the preservation of the public peace, 
which was already sufficiently guarded by law, without this 
statute. This appears from the tact that the act protects 
not only dwelling houses, but almost every conceivable im- 
provement in the way of a house, a bridge, fence or other 
enclosure, notwithstanding the house may be uninhabited or 
an outhouse. 

But surely the purpose was not to prohibit the owner 
from doing as he likes with his own property. He may 
either improve or destroy it, and no questions can be made 
by others, as to the damage done to the property. If in 
dealing with his property, or in any other manner he com- 
mits a breach of the peace, he is amenable to law, but our 
conclusion is that the facts do not make out a case within 
the act under consideration. We have considered that the 
defendant acted throughout, under and by the authority of 
the landlord Godfrey. Qui facit per aliwm facit per se. 

The judgment of the Superior Court is reversed and a 
venire de novo awarded. 


PER CuRIAM. Venire de novo. 
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THE STATE ». GEORGE W. DOBSON. 


Tn an indictment, under the Act of 1868-’9, ch. 213, for selling spirituous 
liquors within three miles of the Western North Carolina Rail Road, 
during the period of its construction, ‘‘ unless licensed by the State,’” 
it is a complete defence to show alicense granted by the County Com- 
missioners of the County in which the selling takes place, as such 
Commissioners are the agents of the State for that purpose. 


The defendant was indicted and tried before Cloud, J., at 
the Fall Term, 1870, of the Superior Court for McDOWELL 
County, under the Act of 1868~9, ch. 213, entitled “An Act 
to prohibit the sale of intoxicating liquors within three miles 
ot that part of the Western North Carolina Rail Road from 
Morganton to the western terminus of the road at Ducktown 
and Paint Rock.” 

The jury found a special verdict “that the defendant sold 
spirituous liquors as alleged in the bill of indictment, but 
that the defendant had a license from the County Commis- 
sioners of McDowell County to sell spirituous liquors at his, 
the defendant’s, residence, which is less than three miles of 
the road; that said license was obtained from the Commis- 
sioners after the passage of the Act aforesaid.” Upon this 
special verdict the Court was of opinion that the defendant 
was not guilty and gave judgment aoa and the Soli- 
citor for the State appealed. 


Attorney General, for the State. 
Malone, for the defendant. 


Serre, J. This is an indictment, under the Act of 
1868-9, ch. 213, sec. 1, which is as follows, to-wit: “That 
it shall be unlawful for any person or persons, to sell, give 
away, or dispose of any kind of intoxicating liquors, within 
three miles of the Western North Carolina Rail Road from 
Morganton to the western terminus of the road at Duck- 
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town and Paint Rock, during the construction of said road, 
unless licensed by the State.” 

The second section prescribes the punishment upon con- 
viction. 

The jury returned a special verdict, to the effect, that the 
defendant sold spirituous liquors, as charged in the bill of 
indictment, but that the defendant had a license from the 
County Commissioners of McDowell County, to sell spiritu- 
ous liquors at his residence, which is in less than three miles 
of the road. 

The Oourt being of opinion upon this verdict, that the 
defendant was not guilty, directed his discharge, from which 
judgment the Solicitor for the State, appealed. 

The whole case turns upon the construction of the words, 
“unless licensed by the State,” which we find in the Act 
upon which the indictment is tounded. 

This Act evidently contemplates that there is authority 
existing Some where to grant such license, and what the 
State does by her agents she does by herself. 

The County Commissioners are the agents by which such 
police regulations are now carried into effect, and we are to 
understand the words “ unless licensed by the State,” to mean, 
unless licensed by authority under the State. 

Any other construction would make it impossible to ob- 
tain such license, although the authority to grant the same 
is taken to be some where, for there is no suggestion that 
the State has made provision to grant such license otherwise 
than is provided by general law. 

This is a penal statute and must be construed strictly. 
We are to infer nothing in derogation of the rights of the 
citizen. 

The judgment of the Superior Court is affirmed. 


PER CURIAM. Judgment affirmed. 
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I ask the concurrence of the associate Justices to an order 
directing the Olerk to enter upon the record, and the Re- 
porter to insert in an appendix to his next number, the 
following statement: 

An imputation upon my official conduct has been made, 
on the ground of culpable omission of duty, for the want of 
firmness to discharge it. The imputation is without the 
semblance of foundation, but the public mind is at this time 
excited, and it may be there is now no adequate relief for 
the grievance. My purpose is, to perpetuate the evidence 
for consideration in calm times. 

The imputation is made on the ground, of my refusal, after 
the Governor’s avowal of his orders to Col. Kirk to disobey 
the writs of habeas corpus, to allow the motion for an or- 
der to the sheriff of some county to take the prisoners out of 
the custody of. Kirk, by force, if necessary, and bring them 
before me. 

I did refuse to allow the motion and instead think, direct- 
ed an order to the marshal,and he was instructed to exhibit 
the order together with a copy of my opinion to his Excel- 
lency, and to report to me, should the Governor refuse to 
revoke his orders. 

This was done for the reason, that under the Constitution, 
all of the physical power of the State is vested in the execu- 
tive, and the judiciary has not the power to call upon the 
“posse comitatis,” or to “ accept voltinteers,” to come in colli- 
sion with a military power called into active service by the 
executive. 

As against Gen. Hoke, or Col. Mallet, during the late war, 
it was my duty to enforce the writ. I had the power; 
because I could fall back on the Governor. But as 
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against the Governor, who is the commander-in-chief of all 
the able bodied men in the State, it was otherwise; that is 
the point. Every one, unless his eyes are shut, must see it. 

I held full conference with the four Associate Justices. 
We all concurred in the opinion, that the power of the 
Judiciary was exhausted, as against the Governor, by declar- 
ing the law, and leaving the responsibility of declining to 
obey it, upon him. The law was declared in terms as explicit 
as I was able to use. I had no communication with Gov. 
Holden, directly or indirectly, in regard to the matter, save 
what is contained in my opinions, and the correspondence 
reported 64 N. C. appendix. 

R. M. PEARSON, C. J. 
February 27th, 1871. 


The Associate Justices have heard the statement of the 
Chief Justice with approbation. And they order that it be 
spread upon the minutes, and that it be appended to the en- 
suing volume of the Reports. 

So long as the assaults upon the Chief Justice were con- 
fined to the partizan press, we would have thought it un- 
necessary, if not improper, to give to them the importance 
which this action does: but we observe that there has been 
introduced into a co-ordinate branch of the Government— 
the House of Representatives—a bill, reciting matters to the 
prejudice of the Chief Justice; and we think that his fame, 
and the fame of the Court with which he has been connected 
for twenty-three years under all parties, and the fame of the 
State which is so intimately connected with his own, not 
only justify but require this vindication. 

This Court was in session at the time the habeas corpus 
ceases were betore the Chief Justice at Chambers. They 
were pending for a considerable time, and were elaborately 
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argued. It was a moment of great interest to the State, 
and to citizens; and there was much excitement. The Ohief 
Justice was in constant communication with the Associate 
Justices: and, while the opinions delivered were in language 
his own, his conclusions had the sanction of the Associates. 
And there was not at any time, any other purpose manifest- 
ed than an earnest desire to declare the law correctly; to 
preserve the liberty of the citizen, and the safety of the 
State. We thought then, and think ‘now, that he did de- 
clare the law correctly, that he exhausted his power to se- 
cure the liberty of the citizen, and that he did preserve the 
safety of the State. 

It is a pleasure to his Associates to do him the further 
justice to declare, that he is one of the most learned jurists 
of the age, and that he is singularly free from political and 
other prejudices, and that under all, and often under the 
most trying circumstances, he has had the moral courage to 
put himself in jeopardy to maintain the rights of the hum- 
blest citizen whose liberty or interests have been under con- 
sideration before him. 

K. G. READE, A. J. 

ROBT. P. DICK, A. J. 

THOMAS SETTLE, A. J. 
February 27th, 1871. 


I concur in placing the communication from the Chief 
Justice on the records of this Court. I did not sit with him 
in the habeas corpus cases of Moore and others. He did 
me the honor, however, to consult with me in the first stage 
of those trials while I was in the city, and although there 
are some portions of his opinion in which I did not concur, I 
did entirely concur with him in his conclusion to refuse to 
order any Sheriff or other person to summon a posse to res- 
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cue the prisoners from Kirk. I believed then, as I believe 
now, that no law authorized him to do so; neither did the 
Constitution which is a part of the law. To have done so, 
would have been to do an act without authority, which in 
all probability would have produced bloodshed, and in that 
case, he would have deservedly shared the blame. To have 
sent a rabble of citizens without organization, or arms, 
or provisions, or lawful discipline, against Kirk’s sol- 
diers, in the face of the Governor’s expressed determination 
to resist them, would have been insane, and but for its seri- 
ous consequences, ridiculous. That the Chief Justice was 
honest in all that he did, and utterly guiltless of any com- 
plicity with Governor Holden in the arrest or detention of 
the prisoners, I know, as well as I can know anything of the 
kind. I have known the Chief Justice for about thirty 
years. During all that time he has been in all respects, 
publicly and personally, what he is now; a lover of liberty 
as defined by the common law and Magna Charta, and too 
much of a lawyer to be capable of being a selfish politician, 
much less a conspirator. As to the scandalous charges of a 
portion of the press, I do not think they deserve notice. 


WILL. B. RODMAN, J. 
February 27th, 1871. 
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